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JUDGMENT OF SAPOLL, CJ

This is an application made on behalf of the defendant to atrike out 1he
statement, of claim filed on behalf of the plaiptiff as disclosing no cange of

action.

The facts as pleaded in the statement of olaim mav be hriefls stated as

follows. The deceased was a 12 year old hov. On or about 17 November 1993 in



the evening, he went with his little sister to eollect #1irewond intand of
»

Vaitele., Along the roadside they cawe across a Tallen tamalisi tree which was

‘partly dried. The deceased then climbed the tamaligl tree tn oab {iyvewnod,

Unknownt to him there were electrie lines From the nearby powver poles which

touched the tamaligi tree. lle was electroouted by those alectrie lines aned dierd

instantly. Ils body tarned black and was seen hanging from the tamalidgi tree,

mn those facts, the deceased’s father has hrought the nresent action in
negligence against the defendant, the Lleciric Power Corporation.  Hoeever the
way the claim for damages is framed shows that the deceased ig olaiming for |oss

of 1life, Jogs=s of family, loss of companionship and loss 1o society, [t is alan

complained that the defendant did not help with the deceased’s death opr with the

plaintiff and his family up to now.

Counsel for the defendant submitted ihat on the facts as pleaded in the
statement. of éjﬂjm, the action by the plaintiff cannot be maintained either at
common law or wnder Che provisions of the latal Acoidents Act 1973 or lthe Lou
Reform Act. 1961,  She also pointed out that the plaintif T's action doss not nlead
or refer to the Fatal Accidents Act 1974 or the Lau Reform Act 1964 hut scems to
be founded purely on the common law tort. of neligence.,  She also csubmicied that
the heads of damage claimed, namely, lose of life, loss of compenimmship, foss

of family and loss to society are not recoverabie.

Counsel. for the plaintiff, on the other hand, did not veier ta the fFatal
Acaidents Act. 1974 or the Law Reform Act 1964 but maintained 1hat the piaintiff’s

action is founded on the common law tort of negligenna. (e did not digpute §hes

vy
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hezds of damasge expressed or implied in the statement ot wlaim as articulated by
counsel for the defendant. His position was that the jurisdicticon to strike out
must be sparingly exercised, and only in 2 clear case whera the plaintiff's olaim

is g0 clearly untenable that it cannot possibly suceeed shordd i1 be struck out.,

I refer now to the two common law riles Ghieh are relevant. in this oase,
The first is expressed in the Latin maxim : actio_persanaljs:m&riturcﬂﬂﬁ}%ﬂ?ﬁ»nL
That weans a personal action dies with the person. In Hose v Ford [ 19371 AC 826
at 841 Lord Wright refers to the maxim actio personalis moritur cim persons as

heing

‘the rule preventing the prosecution of a claim in tort for personal
"injuries where the person who would otherwise he plaintiff or defendant
"in an aotion has died".

And in Woolworths Iitd v Crotty (18942} 66 CLR 603 al 613 tatham ) in the ich

Court of Australia statecd :

"The effect of the maxim actio personalis in relabion 1o aclions of Fort
"was that the personal representatives of the deceased victim of a tort
"had no remedy in respect of the pain and suffering on vhe deall; of the
"decensed”.

So the general position at common Jaw, at least with recard te sctions in tort
‘a deoéased plaintiff could have brought, is that any personal action dies sweith
the deceased and does not survive for the benafit of his astate. 4o the' personal
representatives of the deceased cannot sue for a personal cause of action which

was vested in the deceased before his death for the rause of actim, i it wae



still alive at the death of the deneased, has gmne o the grave with ihe
»

deceased.

There are exceptions to this common law rule, for instance, artions in
contract @ see for example @uirk v Thomas [I916] 1 kI 516; Woolworths Ltd v
Crotty (1942) 66 CLR 603. Dut we need not concern ourselves siith the exceptions

as none appiies her=a,

The second common law rule was that laid down in the case of laker v Uolfton
{1808) I Camp 493. Tn that case a husband sued the proprietors of a stage coach
in negligence for damages caused him by the death of his wife which resuited from

the negligent driving of the driver of the coach. Lord [lienboraugh T in

‘directing the jury iaid down the rule in these Lerms

"In a ¢ivil Court, the death of a2 human being cannot be compiained of as
"an injury; and in this case the damages, as to her [the wifel, mist stop
"with the period of her existence’.

That rule was subsequently reaffirmed hy the llouse of Lerds in Admiral iy
Commissioners v 88 Amerika [1917]) AC 38. 1n that case a staams=hip ran into aned
sunk a submarine resulbing in the crew of the submerine beine drowned, A third
party, the Admirality Commissioners, then unsuccessfully brought. an action
claiming damages for monevs to be paid to the relatives of the drowned crew.  on

appeal to the llouse of Lords, ihe appeal was dismissed because of the common law

rule as stated in Haker v Bolton.

The effect of that rule was that the death of the deceazsd Jdid not oive



"
rigse to a cause of action in another person. Tt means thal if the deceasgerd had
- any¥ dependents at. the time of his death, those dependents could nnt sue For any

loss to them arising from the death of the deceased. . in relaticn o tort.

Latham CJ in Woolworths Ltd v Crotty explained the position in these torms

"The rule in Baker v Bolton applies to prevent, an action hy A against 0
"for damages for the death of €, caused by the toriiens act of ND. In
"other words, the rule dealt (so {ar as the subject of tort was coneerned)
"with the question of the right of a third party to recover compensation
“for loss incurred hy him as the result of the death of a psreon killed by
"the defendant's tortious act : see Pollook on Torts. lith ed (1939)
“p.63".

Thus at commen law, the present action in the tort of nemiigence for
Jdamages cannot. be maintained. Firstiy, the present plaintif! mannot sue the
defendant. as personal representative of his deceased «on becanse of fhe rale
expressed in the maxim actio personalis monitur crm persons. whicl, means a
personal action dies with a person. And secondly, he cannot sue as a third party

for any loss occasioned Lo him by his son’s death because of 1he ruie in Baker

v Bolton. 1 therefore accept the submission from counsel Mo the defendant, that

the present action cannot be maintained at common law and redect the ) el
assertion to the nontravy from counsel for the plaintiff.

That brings me to the Fatal Accidents Aot 1974 and the Lo Feform Aot 19060,

© These two legislations have reformed the common law in this area. The provisions

of the Fatal Acoidents Aot 1974 changed the common lav mule in Baker v Bolton Fav

giving a new right of action to a iimited class of third poreans oo oclajm for

damages in cirvoumstances where if the deceased had curvived and net drilied, he,

himself, could have siued for his infurs. Section 3 of the I'n Pl Aoeddente Al



1974 provides "

"Where the death of a nerson is caused by weongtul act, negieeot, or
"default, and the act, neglect or defandt ie such az wealdd (Lf death had
"not ensued) have entitled the party injured o maintain an action and
"recover damages in respect thereof, the person who would have been liable
"if death had nnt ensued shall be liable o an action {or damsges
"notwithstanding the death of the person injured, and although the death
“was caused under such ciroumstances as to amoint on law to oa erioe’,

An action prmvided in gection 3 of the Act shall he l’)‘l‘fi‘ﬂl‘ihi‘- in the name of the
executor or administrator of the deceased as 1~el_1qi1_*ed by smection 3 for the
benefit of the wife, husband, parent and child of the deceased as provided in
_-‘-'*‘Efr_‘.ti.on 4. But shere there is no executor or administrator, or i ha fails o
bring an action within one vear after the death of the deceased, then an action
Nm:«.a.y be brought by and in the name or names of all or any of the persons for vhose

benefit such action could have heen brought.,

The effect. of these provisione of the Vatal Acoidents At 1970 is thus to
change the rule in Baker v Bolton by oreating a new right. of artion wherehy third
parties may bring an action for dampages {or loss incurred throogh the kil 3.5‘;'!(4‘ t:f
the deceaser. Iﬁ other words a dependant of the deceased may now biring an action
for loss incurrved as a resuit of the killing of the deceased. bamages which are
recoverable are to bhe based on the amount of pecuniary benefit vhich a pa‘a".t_v
might reasonabiy have expected to derive if the deceased had not died as provided
in section §. In other words pecumiary ioss for which a parts has a reasonable

" expectation of deriving if the decessed had not died are vecoverable.

On the fants as pleaded in the statement of claim in this case, 1t cannot




be said that the plaintiff has been deprived of any pecliary henefit which h=
had & reasonable expectation of receiving if the deceased had unt died.  The
facts do not shone that he has incurred any pecuniary lose through the killing of
his son. Given that the scon was 12 vears of age at the time of his death, it can
hardly be said that the plaintiff was a dependant of his son: the reverse vl

he the more realistic situation. The present action, therafors, camot faes

maintained under the provisions of the Fatal Accidents Act 1874,

The damages claimed such as the deceased’s loss of companiemship, loss of
family and loss to society are cleariy non-pecuntary lossee, that is, assuming
511 those losses are recognised by iaw. DBut the deceased canmnt himself oiaim
for those losses under the Fatal Accidents Act 1974 because he ie dead. It also
éppears that, the only kind of loss whose recovery is contempiated by seciion 3
of the Act is pecuniary loss. In other words non-peeumiave losses are nol
recoverable under the Fatal Accidents Aot 1974 as the sole question under section

5 appears to be whether the plaintiff had a reasonable expectation of deriving

a pecuniary henefit or benefit reducible to money 11 the deneaged had not died.

T turn now ta the Law Reform Act i964. 1t must be pointed out that this
Act does not create a new right or cause of acticn for death itself. In respect
of tort, what. the Act has done is to provide for the survival of causes of action
which were vested in the degeased before he died, Defamation and other actions
which are specified in the provise of section 3(1) are exempted from the

application of the Act. Section 3(1) of the Aot provides

"Subject to the provisions of this Part. of this Act, on the death of any
person after the passing of this Act all cnuses af aeticn subsisting

7



"against or vested in him shall survive against or. as the ocase may bhe,

"for the benefit of his estate, v
. “Provided that this subsection shall not apply to causes of action for

"defamation or seduction or for inducing one spouse tn leave or remain
“apart from the other or to claims under the Diverce and Matrimonial
"Causes Ordinance 1961 for damages on the ground of aduitery’.

As it would be seen from the wording of section 3(1), that. provision is a
substantial modification rather than a complete repeal of the common law rule

expressed in the maxim actio personalis moritur oum persona.  Section 3{Z2)(al

then excludes recovery of exemplary damages in a survival action. And section
32) () provides that where the death of the deceased has heen caused by an act
or omission which gives vise to the cause of action, damages muszl. be caloulaterd
without reference to anv loss er gain to his estate consequent on his death,

edoept. a sum for funeral expenses. This must mean that reasonable fimeral

expenses are recoverahle.

On the lacts as pleaded in the statement of claim it ie elear that the

deceased child died when he was electroouted. So there wne 1o cause of achion

in fort, be it negligence, which was vested in him before his death and which
could survive for the benefit of his estate. The child died upon electrooution
and the defendant has brought this action in negligence for the death of his =on
by that elecirocution. Jut, theres is no common law action for death and the
provisions of the Law Reform Act 1964 have not. altered the common law pdsifimn
'in that regard. For the plaintiff’s action to succeed 7t mast oome within the

“terms of the Act vhich requires the cause of action to have heen vested in the

deceased prior to his death. That is not the position here.



As to the damages claimed, the statement. of claim says thai the decensed

n

claims for loss of life, loss of companionship, loss of family and loss to
..;-oc’.iet,v. This part of the claim should be made by the plaintif £ as parsonal
representative and not by the deceased for he is dead. Ta any avent theve is no
action for death at common law. And the Law Reform Act 1951 has pot aitered that
position. So the claim for loss of life camnot. be maintained. The other losses
claimed must have occurred at the point in time of the deceased’s death. 5o even
if it is assumed that there is a cause of action for the damades wlaiwmed, that

cause of action must have only arisen when the deceased ceased to exist, that is,

But. section 3(1) of the Law Reform Act 1964 on i¥ preserves causes of

action which were vested in the deceased, which means while the deceased was
alive and before his death occurred. Tt must also be noted that sec tion 4 of the

Aot provides

»

"Where by virtue of this Part of this Act a cause of action survives for
"the benefit of the estate of a deceased person, the damages recoverable
"for the benefit of the estate of that person shall not ivelude any
"damages for his pain or suffering, or for any bexlily o mental harm

"auffered by him, or for the curtailment of his expectation of life”.

The damages whose recovery is excluded by section 1 are ci eatrly non-peoimiary,
In a sense they are losses personal to the deceased and do not represent losses
to the estate for which a persenal representative may sue for the benefit of the

aestate.

There is also no alaim for reasonable funeral expenses, even though eection

3(2) (e} permits such a claim. There are no facts pleaded in respect of i mera,l

expenses. So it is not known whether there were any zuch expenses., | therefore

Y
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cannot deal with. 2 claim vhich is not before the Court. Whether there should be
a fresh claim for reasonable funeral expenses is a matter for counsel for the
Plaintiff to consider. n the circuamstances | consider that it wonld pot be
right to allow the plaintiff to amend his statement of olaim so that he can plead

a fresh cause of action. See Marshall Futures LEd v Marsball [1992] 1 Nalk 316,

at 323-324 per Tipping J,

In all then, I am of the clear view that the canse of actiom in negligence,
as pleaded in the statement of claim, ie =0 clearly wuntenahle that it cannot

rossibly succeed. The claim is thervefore siruck out.

Counsel for defendant to submit memorandum as to costs within 7 davs 1f she

wishesa to do =o.
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