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CCl)T-,'n-a-I-;()n Art 1980: 

statement of claim filed on behalf of the platnti f1' as 'li ",_, Los; n_" l"in '''''_ISP nj' 

act,] on. 

The facts ::\.5 plead.ed in the statement \Tf eJ.8.im mH~+ be:' hrjpi::Jy ~.t--3tt?d .g~ 

folloHs. Thp deceas(->cl t·m,s 8. 12 ;veHr olrl hoy. On or ()bout 17 N()ypmhp1~ l~~-'):l in 
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the 8'-enjng, hf?' !-.'!?-ni-, 1d.t.h his l.it.tlp sistpr to collecT:. fi.l"'f:>'·:ond i.1l!:~_nd of 

" 
Va.itele. Alon~ 1".he roadsi.de the~· CRrne aerosp, a fal1f::!n t;-~m:"lliui. treop Fhich \.las 

'partly dried. 

toueheri the t,a.malig;j t.l'f~e. lIe {-JRS plpctr()c~l.lt(~d h~~ -U1()~·.e f"!lp('tri(~ iillPS .':11K\. ,].ip,J, 

j nstnn t.].~'. IIi.!;;; l)od:-~ t-.llrTleri bJ 8(~1\ Rl'ld h',,!"; ~:8pn hr-tn£:: i n,e; from ·I.h= t-.FunR 1 i!.! j 1-.rf:"(-'. 

htRy the claim for damrl.p:es is framed ,shcn.;:s that. t.he de('e:-l~,pd j ~~ ,', ,I.;;l i lTli.nu: rnr Joss 

()f Ijfp, Jos!='. of fnmiJ;..', loss of compnninnship snd los~. In S()C"iF>t.". 

l)J.fI.·intiff and his rami 1;.: IIp 1".0 110h'. 

st.atement. of' cJa.im, the RC'-tion b,'" thp pl;.~int:.iff cannot hF. m:l.ini:·".ined piiher Ht 

be founded pUf'pl;,,-: on thp common .1aH tnrt. of npl..i,trellcp.. 

of f:qnd 1;\7 and ] o,c;s t.o sO(,;j ety are no"!". I'eeovprahJ p. 

Counsel for' thB plai.nti.ff, on the ot.iler hHnd, di.ri not·. l'pi'Ar t.!) t·he Fcit::'1i. 

/\cr;jdpnts Act lS17 11 or 1.hp. L8.h' H.pforrn I\(:,t l~-l()·l hit. TTln.ini.n.:inp(~ Ih;1t I])F' pln"i.11!·iff'lc. 
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heads of dama~e ~:\."presserl or i.mplied in the stat.ement ot',,·'lai.m HS ::lrti.cuJat.F.\d h.v 

Co\U1se] for t.hp. defendRnt.. His posi·t:ion Has that. ·the jurisdi.rti(ln to st-ri !H':' nut". 

js so clearl.y· untenable that .i.t (~annol. pussibJ Y RllC'ceer] sholl·ld .i I bl':' strllcJ;;- out .• 

I refer nOt" to the 1:.1-..;0 common lat" 1'1lJes t.,;hich are T'Pl.F:".'HX)i. in chi .. s (~8Sf:>. 

Tbe fj rst is expressen in tbe L.«tin maxim act . .i 0 personn..l.is mori i;l.1r omn personrl. 

That means a personal acti.on di.es «i. 1:.b t.be person, I n (lose v FOr'd 11.9:371 ...Ie 82(; 

at 84.1 Lord \vrip;ht refers t.n the- ma-:-d.m aoi:io personfl.l i.PI mo,..itl1r Cllm perSOTllJ FIE 

heing : 

"the l'llle preventin~ the prOSPcHti.on of a cd.8.i.lIl In L(H.'t 

"injurj es h'here the person hlbo h10ulrl ot.hp.r1 .. ;;ise h(-~~ p! ai nt: l.ff 
II in an act ion has died". 

l"'n l.... pP i~S()r\;1..l 

()r dpf'end8nl·. 

And in Wooiworths U;d v CroU:.v (J .942) 66 CUt (iO:! ... t, (iJ:I i"ethHOl (',J i" I,he' II i cd, 

Court. of i\usi.r"li.a stat.eel : 

"The Rffect.. of the max.im llci~i() personalis in re.1aL·jO!1 j.() :-;l.I'1 inns Clf !·01"'1-
"HaR t.hat. l.he persona] reprf~spnh~t.·ive.s of t.hp. ripc'e8spd vic,.tim of Po tClt't 
"had no r8med~~ i.n respect of t.he pai.n and Ruffprjng on. ,·.hl';- df:>~'\1-..J1 of thp 
"deceAsed" , 

So the general. positjoll. at c:~ommon la.h', at .lp:~st t..:ith Y.'p!:2:Hrd 1.(". :::l('I·.inn.s in tQlt. 

the decea.sed ann does not sl.lrviv8 ff1r l.he hennfit nf hi.s f-'sf:p:!·.p .. (~n lhe' r"'f~r!=',0n:~1. 

rpprBsentatives of thp dec.ea.spd canno!". .C?llf' for PI personA·) 0HllC',f"> nf Hc't .1 on h'n:ich 
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still alive at the death of t.he deceased, has _~one to U1P l:tra,\·"p \-!:i th i_he 
• 

deceased. 

There are 8;-'':CPPt, ions t.o t.h is common L::\H rule, for i 11.S 1-_31H"f:", w .... Linns i 1"1 

contra.ct see for example> (Juirk v Thomas { 1.9.161 f(} J 5 Ifi; ,t'oo./,v()1·t..iJs J,(;<1 v 

as none applies here. 

The second common laH 'r'tlle h'as t.hf:1t, laid dOh'n in t.he C~FLC-:0 of Balrer l/ .l1o.lf:on 

(1808) .I Camp 1.93. 11'1 that. case a husband sued t.he proprietors of 8 st.ac;:.' cOHr.h 

in ne.gJ.i.~ence for df.tJlla.~8s caused him hy the d.eath of hi.s {·Jiff.'" d __ d_ch resulted frolll 

the negligent drivi.ng of' the dl'iver of t.he coach. Lord El1enbnrnllUh <:.1 ill 

-eU recti.ng t.he jury tH i.d dot.Jn thp ruJp i n thpsr~ tp.rms 

"In a c1.vi 1. Court. thp. deat.h of 2 hllmfln he.in.!! c.;::mnoi- b{:~ c~omp"j:ljned of RP. 

"an inj1Jr:.~; and j n t.h i.s case the d8nlFu1:es, as to hpr I th8 \·.:-i fe.l! IliUS t. ,,::d"OI) 
"Hi th t.he peri 0<.1 of her exi s-t-.encp" , 

That. rule ~-.;as sllbHequenl . .l.~~ rp.:1.ffi nnpd h~~ th(' I !ous,., n r' LCll'd.c.::: in ./\dmi I'a {t...v 

Comm.issionel"s v SS Amer.ika [ 1.917J AC' 38. In thnt e,",se " ".1""111".1>';1' ran 'i1'1t.o ,·md 

8tmk a submarine resu.l.t.ing in the cre{v- '.If thp 8uhm8rinp h(-.·in~ Ilr()h'nr'd .. :-\ j"hird 

party, the i\dmira.lit.v CommissjorJers, then unsuccpssflll'ly hr()\.w:ht an n(!ti(Jl~ 

clai.ming: dRmages for mone~V8 to bp pa.-id t-.O U1P relai",-ivps of 1-.1-10' dr:lt·.TIPd /-'t~eh'. I...tn 

appeal to thp. I1011SP of Lords, the <"'1ppea.l t-..'as dismi sspd l".lpc::lUsf-'- of' t.hp ('.onnnon I nh-

ru 1.e as stated in !Jakel' v Bo/f.o1'l . 
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rise to a cause of :':\-ct. ion in 8,Tlother person. I t. mean~~ t.lla t i. r t he dP(,(·:~8.S8d had 

an~~ dependents at. thp. timp of his flea,th, thosp dependpnb::, ~~()uJd !lot su~ for an:>" 

loss to t.hem arising from the dp.a.th of tllR dPCAF\Sed. in l'pt.al \(:n Ln t.ort.. 

L::-1tharn C.l in Woo./Jvort:hs Ltd v Croi:t:y pxphd.ned tJ1P. posi t.; on In U:psp t.f"I~m.o;;. 

"The rule in lhker v lJo.l1:on appLies to prevent. ::--:'In :-:~c:d-,inll h-:.·- :\ a;:,9 i nst 11 
"for dFmlae:es for the death of C, ('FlltS-pd b;c 1.Jlf" t.or-\ j on,c, 8("' t () f" B. ! n 
"other t.Jords, thf~ r1l1p. dealt (so t'8.r as t.he Rubjeci. of tori-, ~·JRS !~on(::,~nlPdl 
"l.Jit.h thp qlH~sLjon of thp righi of' A third part:v to rp('ovpr ('ol1ipens:::lt,joJI 

"for loss Lncurred h,\~ hi.m as the resuU:. nf t.hp dpFlth of :~ pf::'1.'~,{)n It i.llpd hv 
"the defpndarrL' s t.ortious act SiO-'P Po.llook on 'I'orf:.t~. 111 Lh prj (19:i~ 1 
"p.63". 

dHlTlages cannot. rJf' TIlR:i nt-.ajn(~d. 

pprsonal action djps Hi.th a. person. -\nd ~p(XJl"lrll.Yt he t'annni: Sl.lf> ... ~.s .~: l.hLnl. p:~r!" .. :"" 

t.he TWE'spni- sct,jon (~al1n.ot. he' m::.l.1.nt,ai.l)(>(l ''-It-. !:(mUllOn I.Bl,: ~~rtf' rp.·ip("~i", t.hf"> -impl iF,(1 

Hssertion to the conr.rary from C()UT1SP.l. for t.be pl.Rlnti -Fe. 

These b.",-o legislat.-jnllS hRVP reformed the common I,"n..: i.n t-Jli.s .9l"P:-'1. Thp IH"'ovlsinns 
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1974 provjdes 

"\\i"here the death of a person is c:'Rlised h:5-: l·.Tnn~Yll L ~lnt_, ne~lf'>ct,. or 
"default., and the aot., ne.g-lee. (-. or dF~ CAn1!-. j P. such 8p. 'I.;'(l1.d rl. (i f deAth had 
"not ensued.) have entitled t.he part.y injut'f->d to Ill;), l.nta.:i n all 0.C't.i.nn .qnd 
"recover damages :i 11 respect thereof, till? person hTho 1']£.1ll1rl havp heen J.j able 
"if death had not ensued shall l.)f~ l.iable to :11"1 acd.'i on for rlanlBp:es 
"not.Hi thstandi 11.0: the d8ath of the pE'rson In.iur8d, mlrl "Jj-holl'-!h -r.lw rJent-h 
:'h'as caused lmder suoh circurnRt:=tI'lCf.~S a,s to ,qmOlmi". In I,at·: In :1 (~l'imp..'·. 

/\n action provic1erl in section ::1 of' thE'> J\et-, shaU hp brnnu:ht, .111 thf? natnF' of thp 

benefjt, of the l.Jifp, husband, parent nnrl ehild of t.llP df~npasF>d [-lS. provjded i.n 

bring; an action t .. ,ri thi n one year aft.er' thp derlth of tht~ dpC_ei-1SPcl, thpn an act,i on 

mH.y be brought by and in the name or names of a II or Rny of t-I18 pe-r"SOIlS for h"hoF.P 

benefit such action oould have been bnxw:ht. 

The effpet nf t.hese provi..sion9. of !:,h(~ F3.r,a1 ;\c8i.dpl'lts ,\et !,q,"1 is thus :~n 

chanp:e the ru]p in BEtker v no/ton b:v cre:at.in!;l: a neht rifi.ht of r!("t . .in!'j h'h\:'J'f)h~' tlJ"i.rrl 

t.he deceaser!. In othPT ht()rcl.~ 8 d.f.~ppnd:::I.lli'. of t.he d,Pc.'6f-\.secl 1Tl:"1;: nm·"~ hri n,::! 8Jl a_c~i'.-i.()n 

for loss incurred as a ['PSU.l_i". ()f t.he ki.l j'ing nF UlP. dp{'":P8(;(-:'(~. l.):'1m;-~c:ps l"hi_l-'!l are 

recoverablf> nre t.o bc-:> h8sed on the ?.Tnount of pecim-i Hr;v bf'fJr::fi i ,· .. hi (~h :l pRrt;.~ 

, . . , 
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-bp sa.id that the p13,:i.ntiff has t;een deprived of any lJecunia.I~Y nenpf.it. Fhicb hp - . 
had a reasonable e>;pectation of l'ecelvin« if the riecPRc;pd h.3" uot died. The> 

facts do not. 8hmo) t.l-lat he has incurrpd any pecuniary] os.S t.hr()\ 1.!1:!1 the J:::i.1.lj ng' of 

his son. Givpn that, the son \.Jas 1.2 year-s of 8,Q;e at the Lime of hi .. '? dp;l.i-,h, it. C'3n 

hardly be srti.n that the plaint.i ff 'h';::J.S n rJppend::mt of his son: t.he l'pY .. ~P.l'sr:" "i.](!td.d 

be the more realistic situation. The present Ret-ion, then~f()rp, ('8J.)11.ot hp 

maintained nnder the provisions of thp F8tal Accident,s j\f;t. 1~-)7,1. 

The dama!J:es claimed such as the decef:tsed,' 5 loss of ('nmpan1. nl").':::.hip, toss of 

family and loss tn society are olear] -;7 non-pPC'uni sry \ nssp.F. tJ,al i ,C" :qsSWTI-i n~ 

.f:111 t.hose Josses are re(.~ognisecl hy I,RH. But thA dec.P8spd (~FlnnnL hi.lT1se.Lf ,-' !::li.m 

for those losses -1JIKler the FateLl I\ccidpnts Ant 1974 beDRusP hp i .. s d.e:3d. [to R.l so 

appears that the only !,_ind of loss t·~hosp eecnvpry i.s (.'on\".emr<iRLf'.'cl hy' spcLi,on. :1 

of thp Act, is pec.urri ary loss. 

_recoverable under the Fat.al [\cci.dents Act L97;1- as the SOlA question undpI' spcL'i.nll 

:5 appears t.o hp h'het.her t,hp. ph-\i.ntiff h8d ::l eeHson~"I-hlp e::-;-ppcl,('lt io)) nf d(-:rj'\,jru!. 

~ a pecl.uliary henefi.t or benefit redllci.hlp tn mnnpy if thp rlF:'cPRs~'d lmd not dipd. 

:r turn nOl< t.o t.hp Lin·, f/.pform ,'1cr. 196'1. It, TTlllS t br> pn i 11 t prJ out- l' ha \'. th i ~, 

Act does not nreat.e H.. nf.'hi ri.e:bt or c'a.ll~.e of ;:HJti cn for dPFI,Lh ; tspl f. In rp~T,r-:>('t 

of tort,~ \..;b8l. t,hp Act has done :is t.o provide for i.b(~ 5U1"'\,-;v.'11 of cmlSPP, of ant:inn 

H,pplicat,ion of the Act. Section :3( 1) \JI' til!? ,\ct providp.<-.... : 

"Subject 1'.0 the prnv.i sinns of t.his Part. of' l.hi!=' . .-'\01', nl1 i'.h'~ (k"nth of an~~ 
pprson aftpr i-.he pH..R·sin.~ of t'his Acr, all (','\USf">S ,')f' :lei-.inn ~.UllSis1·.inG.: 

7 
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"against or vAst,eel in him shall survive ,':l~ai.nst ()T'. ::IS t.hF:' ,:~ase l11a.y he. 
"for the benefit of his est.at.f:'. ,. 

"Provided that. thi.s sul)secti.on shall not H.ppl;.,- to C.9.Il-SPS of ac'U .. nn for 
"defamation or seduction or for inducing onp spouse t,) ]eave 01' l"pmain 
"apart from the other. or to cl::d.ms lllldpr the J)j vnrce tl.nrl ~J8tr:i.l1\(lni.:-ll 
"Causes Ordi.nance 19G1 for dRnlflP:P:,c;:.: on t.he gr()\md nf Flell]"1 ter~·". 

As it would be seen from the {'Jordint!; of section :_l (1 ), 1"hat prr)\"j ~:.i.on is a 

substantial modi f ication rather t.han a compJ et(~ rf~peR.l of thp C'ommon 1::1h' ru 1 p 

expressed in the maxi.m actio personaLis mor.itur own persona. ~;ection :.3 (:~ 1 (a) 

then excludes recnvAry of (~xemplary d:.::.maqes in a sl.n"viv;11 f-lctjon. I\n(] sec~tion 

:l( <:) (c) provides that "here the des th of the d""cased. has bAAn calisAd b,' an Het 

or omjssion ~,;rhicb gives rise t.o thE' c~n-LIsP of action, dRTTI3~(>S m\l~:i bp calculated 

Hit-hout reference to :+n;,t loss or _E?:Rjn t.o his est.ate consPflupnt.. :")n hip, deHl.h, 

except a. sum for funeral e;"'lx::snsAs. 

expenses are recoverRhlA. 

deceased child ri.ir:~d \..:hen he Has elp.ctro(~ut.ed. ~n tJlerp HH~. nf) r.8lISP of ;~.C'tj\lli 

in tort., be it:. neg.Li.g;ence, t .... hich h";1S vp.st.ed in him hpfoJ.'p Ids dPHth 8nd ~·.:hi.ch 

and the defendant has broup;ht this action i.n n(:'.~lip;ence for t.he rif:"ath qf hi.p. '7::on 

b,' that elecLrocution. Hut t.herp j R no ('.ommon :I PI\": ac~tj on foT' cJ(~Hth and -t.hp 

provisions of the LaH Hefnrm :\ct. 196:'} have not a.lter(~d. thp (.~nmmnn l;.::u·; po_,:",.it.·ioll 

in that regard. For th(~ plaintiff'R Action to S\lC'cepcJ it lnl12.t cnHl(> ,dthin t.he 

··terms of the Act t·:lti d·, requires t.he C'HUS(-~ of 8Ctj on 1..0 h::n-p h0("1l \-p~:tpd in -t"h0 

dec.eased prior to hi~. dea.t.h. That.is not- tbp posi t,jOtl hp)~('··. 
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As to t .. hH dama.£!es claimed, t.hp stat-empni:. of cla.i m sr\ys t,hRt the· tle<:~eae.ed 

claims for loss of life, loss of comp.'lnionshi.p1 loss £.1f fSll1i.l.y Hnd lo.s~. tn 

. 
society. This part. of the claim should be made b;.~ tJ:H'! pJaj nt.i ff aR persnnn] 

representati ve and not by t.h8 deceased for he is (~,ea(L Tn an:v ':'\~P.1Tt there is no 

action for death at oommon 1aH. And the I~H Heforr" Aot. 1 ~,II;'l I",s not., Hi ter'cd th>1t 

position. So the claim for loss of li.fe ca.nnot he maint,ai,ned.. Thp nt,hAt' 'losses 

claimed must have occurred a.t the poj nt in t.iITI8: of the deC'easpd' s dRat}). So evpn 

if it is assumed that there is a calise of <'letion for the d?ma!.!;8s \';.l.aimed 1 Lh.'3t 

cause of action must. have on1.;v a.risen \,7118n tl18 deceased cP::l_seo {-.n pxist., t',hat is, 

deRC!. But sect. i.on ~.~ ( 1.) of the LaH ftc form l\Ct 1 ~1(-)iJ. on l~" y.ny'ser\'ps C':;1.tlSPS of 

ac.tion Hhich l-!ere vested. in the deceased, h'hic~h means \'JhJlp t.hf:' decPFl.sed "'''as 

alive and before his death ooeurlCed. It must also be noted tllRt spcr,ion ,I of the 

riet prov;. des : 

"Where by virtue of this Part of t.his Act a ca.-use of ::=let-i.on survi \'"{~~F: for 
"the benefj t of t.he est.ate of a deceased per'son, 1-.hp clamaqes rpc(yverab.1.e 
Pfor t.he benefj t of t.he estate of t,.hat. person sh811 not includp 8ny 
"dama.o:es for h:i spain o.r sut'ff~ri.n.Q", or for fm.\- bndi!:v or mpntrl1 hRl.'In 
"suffered by him, or for the c~urtailment of hi!"..; 1~(;:ppnt8.t.:inn (if l.i.fe". 

The damages Hhose recovery j s excluded by spctj on 4 are c] ("aT' 1:.- non-pec.ur.l"i.3r)-. 

In a sense t.hey are losses personal to the dec.eased and eln not l'Ppresen t:.. losses 

t.o the estate for hTh i eh a personal represent .at.. i VA ma~v sup for the benefi t of t.he 

estate. 

There is also no claim for reasoni-llJle funRral e"'~pensps, pyen t.hough ~:pcti.cn 

expenses. So L t is not l'i:llOHll \vhether t.hRre l.Jp.rp any such ex'pPllsPS. ! t:h.~rF~f(Jre 
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CAnnot deal Hit.h a c'laim hlh.lch is not befon;~ l.he Court. \\ihpthpl~ t!'}pre should. hf"> 

a fresh 0181 im for reasona b1 e funeral exp!?nses is B. m8.t.t.el~ for counse 1. for t.he 

rlla intiff t.o <consi.dPl:', I.n t.he r..irC'umsi:.Rnc8P. r ronsidcl" U1:3:t-. i 1-. 'h'otlld, not. hp 

right t.O allol; the plaintiff t.O amend his s1;at.ement. of nL,im so that. he> can plead 

a fresh cause of action, See MRrshal.l l'l.ltrlTes {,1;d v i"hrshaJI /1.9!12/ I N7.J,/l .'J.1I;, 

ai; 323-324 per Tipping ,1. 

In all then, I am of the clear ....... i.eH that thp. 0S.use of :-"!.Cti.oll -j 1'1 npgli.t:rencp, 

a.s pleaded in the statement of clRim, is so c.learl:~" unt.enahl(-" t.hat, it canner!. 

possibly succeed.. The claim i.s therefore St.I'llCk out. 

Counsel for defendant. to submit memora.n(lum as t.o cost". d thin ( da~'sif p.hp 

"ishe.s to do 80. 

10 
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