IN THE SUPREME COURT OF WESTERN SAMOA

HELD AT APTA
, &
» o IN THE MATTER of the Electoral Act and
Amm’xdments
A ND

IN THE MATTER ~concerning the - election
of a Member of Parlia-
ment for the Territorial
Constituency of Aana
Alofi No.3

BETWEEN: . AFAMASAGA FATU VAILI of
Fasitootal, a candidate
for election

e T i

Petitioner

A N D: TOALEPATALIT SIUEVA POSE
XIT SALESA of Satapuala,
s ‘ a candidate for election

Respondent:

Counsgel: T R 8 Toauliloa for petitioner
A S Vaai for respondent

Hearing: 30 & 31 May 1996; 6, 7, 12, 13, 14 & 18 June 1996
Judgment: 26 June 1996

JUDGMENT OF SAPOLU, CJ

A general election for the cowmtry was held on Friday, 26 April 1596.
After the official count by the Chief Electoral Officer of the votes cast at the
election the results of the poll were publicly notified on 14 May 1996. The

results of the poll for the Aana Alofi No.3 territorial constituency were




publicly notified and declared as follows :

v Candidates Votes Received
Afamasagn Fatu Vaili 751
Lealaisalanca Kaisa 106
Letelemaana Talalelei ' 386
Toalepaiznlii I Siueva Pose III Salesa | 773
Tutuila Eti Williams ' _81

Total mumber of valid votes | | 2,106
Number of votes rejected as informal 26

Toalepaialil 1T Siueva Pogse ITI Salesa was therefore declared to be elected.

By an election petition dated 14 May 1996 Afamasaga Fatu Faili seecks a
declaration that the election of Toalepaialii IT Siueva Pose IT1 Salesa who is
"the respondent in these proceedings is void on the grounds of bribery, treating
and uwndye influence under the provisions of the Electoral Act 1963. The
petitioner further seeks a declaration that he be declared as duly elected for

the Aana Alofi No.3 territorial constituency.

Now the onus of proving the allegations made in the election petition lies
on the petitioner. The required standard of proof is the criminal standard which
is proof beyond reasonable doubt : Election Petition re Gagaifomauga No.2
Territorial Constituency [1960-1969] WSLR 169 per Spring CJ and Election Petition

re Safata Territorial Constituency [1970-1979] WSIR 239 per Nicholson (GJ.
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Dealing now with the allegations of bribery made against the respondent in
the order those allegations are presented in the petition, the first aliegation
ie that in the early morning of polling day, Friday, 25 April 1996, the
respondent gave $100 to elector Veta Afesulu of Fasitootai for the purpose of
inducing that elector to vote for the respondent. According to Veta Afesulu she
was asleep with her family in the early morning of polling day when she heard
someone knecking on the door of her house. She estimated the time to be about
5.00am in the morning. She called out to the person who was knocking on the door
to come in and he came in and said he was Toalepaialii who is the respondent.
After a brief conversation the respondent asked her whether the ‘Taulagi’ was
unanimous with its decision on who to vote for and she replied that wvas a mtfer
for each individual to decide. The expression ‘Taulagi’ is a salutation
pertaining to the village of Fé.sitootai from which the petitioner comes. When
.the respondent stood up to leave he turned and threw some money inside Veta
Afesulu’s house. Veta Afesulu picked up the money and when she counted it, it

Ld

was $100. Veta Afesulu testified that was the first time the respondent had

~ given ‘her any monsy. She then gave her adopted daughter Lucy Iese $10 for

herself and $10 to be given to Lacy's natural mother.

The evidence of Lucy Iese was that in the early morning of polling day, she
was sleeping with Veta Afesulu when she was asaked by someone Imocking on the
door of Veta Afesulu’s living room. Veta Afesulu called out to the person
kriocking on the door to come inside. Lucy Iese then went and turned on the light
and she saw the respondent inside the house of Veta Afesulu. She also testified
that after the respondent had left, Veta Afesulu gave her $10 for herself and $10

for her natural mother.
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In considering the evidence of both Veta Afesulu and Lucy Iese, the Court
muist bear inmind that those two witnesses on their own evidence must be regarded
as accomplices for having received an alleged bribe. However there is no rule
etgainst mutual corroboration by two witnesses each of whose evidence requires
corroboration : Election Petition re Ale_imta—ltupa—i—lﬂlo Territorial
Constituency [1970-1978] WSLE 247, 251. 1 find that the evidence of Veta Afesulu
and Lucy Iese corroborate each other in material particulars. There was also no
evidence called for the respondent to rebut the evidence by Veta Afesulu and Iucy
Iese as the respondent elected not to testify in these proceedings. 'The Court
also considers the close imminence of the election to be particularly relevant.
I find that the giving of $100 by the respondent to Veta Afesulu in the early
morning of polling day when it was only a matiter of a few hours before the
polling booths were opened constituted bribery. 1 therefore find the first
allegation of bribery against the respondent to have been proved beyond
reasonable doubt.

T turn to the second allegation of bribery against the respondent which is
that the respondent on Thursday afternoon, 25 April 1996 gave $100 to elector
Faleaana Taimata of Satuimalufilufi for the purpose of inducing that elector to
vote for the respondent. According to the evidence of Faleaana Taimata he holds
the matai title Galu from the village of Satuimalufilufi., He says that at about
4.00pm on Thursday afternoon, 25 April 19496, the respondent with another person
came to his home and asked him which candidate he had placed his faith in. He
tald the respondent that he would be voting for the petitioner and the respondent
replied he would not force his vote. The respondent then put his hand in his

pecket and ’t;ossedd ot a $100 note to him. According to Faleaans Taimata, he
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refused to accept the money but when the respondent insisted it was a gift he
took the money and thanked the respondent.

Mate Gaia, the wife of Faleaana Taimata gave evidence that in late
afternoon on 25 April 1996 the respondent’s vehicle stopped infront of her house
and she told her hushand to go outside and sece what the respondent wanted. When
her husband returned into the house he placed a $100 note infront of her and said

it was a gift from the respondent.

Faleasna Taimata on his own evidence must be regarded as an accomplice.
I find that the evidence of Mate Gisa sufficiently corroborates that of her
husband Faleaana Taimata in material particulars. I also find that the
circumstances in which the respondent gave the money to elector Faleaana Taimata
was for the purpose of inducing that elector to vote for the respondent and
therefore constituted bribery. The second allegation of bribery against the

-

respondent is therefore proved beyond reasonable doubt.

As for the third allegation of bribery against the respondent which is that
on Friday afternoon, 26 April 1996 he gave $80 to elector Vine Valuniu of
Fasitootal for the purpose of inducing that elector to vote for the respondent,
I accept from the evidence that what happened took place on Friday morning rather
than on Friday afternoon, 26 April 1996. The allegation is accordingly amended.
Vine Veluniu gave evidence that about between 5.00am and 6.00am in the early
morning of polling day the respondent and his committee member Afemaleta Silaue
came to his home while it was still dark and called out. from outside how we were.

The respondent then also called out that a pick up vehicle would be sent to take
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us to the booth to cast our votes, and he then tossed some money to Vine Valuniu
and left. When Vine Valuniu took the money it was $80 made up of eight $10

notes.

Leta Valuniu, the wife of Vine Valuniu, also gave evidence which confirms
that in the morning of polling day, the respondent and his committee member
Afemaleta Silaue came to her house while it wes still dark and called out the
name of her husband from outside. She also testified that the money was given
by the respondent to her husband and it was $80. She also said that was the

first and only day that the respondent had given them any money.

Treating Vine Valuniu as an accompliceg, I find that his evidence is
sufficiently corrorobated in material particulars by the evidence of his wife
JLeta Valimiu. T accept their evidence., I find that the circumstances in which
the respondent. gave money to elector Vine Valumiu constituted bribery. The third

allegation of bribery against the respondent is therefore proved beyond

reagonable doubt.

As for the fourth allegation of bribery against the respondent which is
that, on polling day he gave elector Sefulu Aukuso of Fasitootai $20 for the
purpcse of rewarding that elector for having voted for the respondent, Sefulu
Aukuso gave evidence that after he and his wife had cast their votes at the booth
which was at Satapuala they came out of the booth and they were invited by the
respondent to come to the party on Saturday, the day after polling day. However
he told the respondent that they could not come as Saturday was their Sabbath

day. 8o the resﬁondent gave them $20 and a vehicle to take them home. Lina
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Avkuso, the wife of Sefulu Aukuso also testified that on polling day her husband
came with $20 and told her it was from the respondent.

After careful congideration I amnot satisfied beyond reasonable doubt that
the respondent corruptly gave $20 to elector Sefulu Aukuso after he had cast his
vote. The fourth allegation of bribery against the respondent is therefore

dismissed.

T turn to the fifth allegation of bribery against the respondent which is
that on Saturday, 13 April 1996, the respondent through his wife paid for the
costs of holding a fundraising dance by the Fasitootai rugby club at the
Satapuala Beach Resort together with the charge of $400 for the band which played

at the dance for the purpose of inducing members of the Fasitootai rugby club to

wvote for the respondent.

The evidence which was given by the electors Aana Poutoa and Topu Susmili |

both of Fasitootai and the witness Papalosa Pele was that they are members of the
Fasitootai rugby club which held a fundraising dance at the Satapuala Beach
Resort ovned by the respondent. During the dance the respondent annoumced that
he would pay for the costs of the place and band for the dance. The cost of the
band, according to JIopu Suamili, was $400. Vea Paulo Molioo the band leader
testified that the respordent’s wife paid his band $400 for playing at the
Fasitootai rugby club’s fundraising dance. Even though Aana Poutoa and Iopu
Suamili on their own accounts must be regarded as accomplices, their respective
testimonies mutually corroborate one another and there is also sufficient

corroboration of their respective testimonies in the testimony of Papalosa Pele.
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I also find as a fact that the money which was paid to the band was contributed
by the respondent. I am satisfied that the actions of the respondent in
ammouncing that he would pay for the place and band for the Fasitootai rugby
c‘?{ub’s fundraising dance so close to the election and then actually paying for
the band constituted bribery. ‘The fifth allegation of bribery againgt the
respondent is accordingly proved beyond reasonable doubt at least in respect of

the electors Aana Poutoa and Topu Suamili.

Asg for the sixth allegation of bribery against the respondent which is that
the respondent by his cemprign committee member Afemaleta Silauve gave $10 to
elector Sefulu Aukuso of Fasitootai to induce that elector to vote for the
respondent, I am not satisfied beyond reasonable doubt that the respondent was
aware of or authorised the actions taken by Afemaleta Silaue. The sixth

allegation of bribery against the respondent is therefore dismissed.

I tun now to the gingle allegation of treating against the respondent
which is that on Thursday morning, 25 April 1996, the respondent gave elector
Latai Tomasi and her husband two bottles of vodks, one bottle of whiskey and a
carton of coca cola for the purpose of inducing them to vote for the respondent.
Iatai Tomasi testified that these spirits and drinks were given to her family at
about 5.00am To 6.00am on Thursday morning, 25 April 1996 for the purpose of

attracting some youths of Fasitootai in the evening for a party.

Latai Tomasi on her own evidence must be considered an accomplice. In
considering her evidence, which was not corroborated by the testimony‘ of any

other witness, I bear in mind the warning that it can be dangerous to act on the
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uncorrorobated testimony of an accomplice. However there is nothing to prevent
the Court from acting on such testimony if it is satisfied of the truth of the
testimony and provided it bears in mind the warning I have just referred to.
B.earing that warning in mind, I have decided to accept the testimony of elector
latai Tomasi. And I draw the inference that in the circumstances the spirits and
drinks were intended not only to attract some youths of Fasitootai to a party but
also to induce latai Tomasi and her husband to vote for the regpondent. As Latai
Tomasi’s husband is not an elector of the Aana Alofi No.3 territorial
constituency, I find the giving of spirits and drinks by the respondent to
constitute treating in respect of latai Tomasi and not her husband. Accordingly
the allegation of treating against the respondent is proved beyond reasonable

doubt in respect of elector latai Tomasi.

“ I turn now to the allegations of undue influence against the respondent.
The first allegation of undue influence is that the respondent by his campaign
qcommittee imember Toleafoa Vaitoelau of Faleatiu collected and withheld the
certificate of identity or ID of elector I1iili Tala for the purpose of inducing

that elector to vote for the respondent.

Toleafoa Vaitoelau gave evidence that she was a campeign committee member
for the respondent in the last general election and the instruction issued by the
regpondent to her was to collect IDs from electors which were to be kept until
election day when they were to be returned to the electors to enable them to
vote; and after voting they were to be given back to the campaign committee
again. Pursuant to that instruction Toleafos Vaitoelau went and collected and

withheld the ID of elector I1iili Tala of Fasitootai. The evidence given by




Naomi Chan Ben confirms that Toleafoa Vaitoelau obtained from her and withheld
the ID of elector I1iili Tala. As Toleafoa Vaitoelau would appear to be an
accomplice, I bear in mind the corroboration warning I have already stated in
respect of the evidence of an accomplice. With that warning in mind I accept her
testimony which ig to a significant extent corroborated by the evidence of Naomi

Chan Ben.

As Toleafeoa Vaitoelau was acting pursuant to instructions given by the
respondent to collect and withhgld IDs from electors umtil polling day when they
were Lo be given back to enable slectors to vote, the actions taken by Toleafoa
Vaitceelau must be attributed to the respondent and considered to be the actions
of the respondent. I find those actions were for the purpose of inducing T1iili
Tala to vote for the respondent and therefore constituted undue influence.
soecordingly the firgt allegation of undue influence against the respondent is

proved beyond reasonable doubt.

The second allegation of undue influence against the respondent is that the
respondent by his campaign committee member Toleafoa Vaitoelau collected and
withheld about 20 TDs from electors for the purpose of inducing those electors
to vote for the respondent. PBearing in mind the corroboration warning I have
already stated in respect of the evidence of an accomplice, I do accept the
evidence of Toleafoa Vaitoelau in respect of the present allegation. She said
that pursuant to instructions from the respondent to obtain and withhold IDg from
electors until polling day she obtained and withheld about twenty IDs from
electors including Sialeipata Falsaovale, Ueni Tovio, Samoa Faafouina, Lolesio

Petelo, Paia Mauga, Isaia Mauga, Isasko Mauga and I1iili Tala. The actions taken
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by Toleafoa Vaitoelau must of course be attributed to the respondent who issued
the instructions upon which Toleafca Vaitoelau acted. T find that Toleafoa
Vaitoelau’s actions were for the purpose of inducing the electors as named to
vote for the respondent and therefore constituted undue influence. Accordingly
the second allegation of undue influence against the respondent in repsect of the
electors (apart from Yliili Tala) named in Toleafoa Vaitcoelau’s evidence is

proved beyond reasonable doubt.

As for the third and final allegation of undue influence against the
respondent, which is that the respondent by his campaign committee member Fa
Rimoni collected and withheld six IDs from electors Faamoe Paufai and Maimoa
Faamoe of Faleatiu and their four children for the purpose of inducing those
electors to vote for the respondent, I conclude from the evidence of Toleafoa
sWVaitoelau and of Faamoe Paufai and Maimoa Faamoe that the third allegation of
undué influence against the respondent has also been proved beyond reasonable

doubt.
Now section 112 of the Electoral Act 1963 provides :

"Where a candidate who has been elected at any election is proved at the
"trial of an election petition to have been guilty of any corrupt practice
"at the election, hig election shall be void”.

In view of the findings of bribery, treating and undue influence I have made
againgt the respondent; I declare his election to be void in terms of section 112
of the Act. I make that declaration notwithstanding that the respondent has

already resigned his seat in Parliament.
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I turn now to the counter-allegations, which are all of bribery, made by
the respondent against the petitioner and in respect of which the Court found

there was a case to answer.

The first of these coumter-allegations is that the petitioner on 8 January
1996 gave electors Tomm Tuivasa a catechist trainee and his wife Fofoa Tuivasa
$30 for the purpose of inducing those electors {to vote foi' the petitioner. The
evidence of Toma Tuivasa was that he and his wife went to the office of the
Registrar of Electors and Voters at the Legislative Department to have their IDs
don_e. They went into the office of the petitioner who was then the Speaker of
the Legislative Assembly to seek assistance with regard to the making of their
IDs. Apparently they did not have their passports so the petitioner gave them his
car to go home and obtain their passports.

)

When Toma Tuivasa and his wife returned, they went to the office of the
Registrar of Electors and Voters to have their IDs done. After meking their IDs
they went back to the office of the petitioner and Toma Tuivasa said that the
petitioner gave him and his wifg $30. His interpretation of the petitioner’s
actions was that the money was given for the purpose of inducing him and his wife
to vote for the petitioner at the forthcoming general election. The evidence of
Fofoa, Tuivasa wasg that she was not present when the petitioner gave the money to
her husband as she was called back to the office where their IDs had been done.

She only learnt of the $30 when her husband told her about it.

The petitioner denies that he gave $30 for the purpose of inducing Toma

Tuivasa and his wife Fofoa Tuivasa to vote for him at the election. He gave
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evidence that he is related to Toma Tuivasa and he had on two previous occasions
in 1995 gave money to Toma Tuivasa when he sought financial assistance from him.

That part of the petitioner’s evidence was confirmed by Toma Tuivasa himself in

" his evidence. The petitioner further testified that Toma Tuivasa and his wife

came to his office for some monéy for bus fare and food. So he gave $30. Part
of that money was reimbursedment of the $12 which Towa Tuivasa and his wife had
mistakenly paid for their IDs as they did not have to pay for new IDs and $18 was

for their bus fares and food.

After careful consideration of the evidence, T am not satisfied beyond
reasonable doubt that the petiticner gave $30 to Toma Tuivasa for the purpose of
inducing him and his wife to vote for the petitioner at the election. Not only
ig Toma Tulvasa’s evidence in conflict with that of his wife in a very material
sparticular, but his conclusion that the money was given by the petitioner to
induce him and his wife to vote for the petitioner at the election was his own
'
personal interpretation of the surrounding circumstances. He also overlooked
that in 1995 when he twice sought Financial assistance from the petitioner who

is related to him he was given such assistance on both occasions.

The first counter-allegation of bribery against the respondent is therefore

dismissed.

I come now to the second counter-allegation of bribery against the
petitioner which is that the petitioner through his agent Luteru Herota gave
electors Masve Falealili and Falealili Taelega both of Satapuala $90 in December

1995 for the purpdose of inducing them to vote for the petitioner at the 1996
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election.

The evidence by Maave Falealili and Falealili Taelega was that they were
brought in Herota Luteru’s vehicle in the beginning of December 1995 and taken
gtraight to the office of the Electrie Power Corporation at the Ioane Viliamu
Building where Herota Luteru paid the bill of $70 for their electricity which had
been discomnected for sometime. Maave in cross-examination later changed the
date to 20 February 1996. They also testified that after their electricity bill
was paid Herota Luteru gave them $20 and told them to remember the petitioner in

the election in the new year.

Herota Luteru in his evidence testified that about 29 January 1996, Maave
Falealili and Falealill Taeclega asked him for some money to pay for their
electricity which had been disconnected. He was not able to help them at that
time. Bub on 1 February 1996 Maave Falealili and Falealili Taelega again asked
'
him for some money to pay for their electricity bill and that was when they came
and paid the electricity bill. He also denies giving them $20 and telling them

to remember the petitioner in the election.

Herota Luteru was able to obtain from the Bank of Western Samoa the cheaue
which was used to pay the electricity bill for Maave Falealili and Falealili
Taelega and that cheque is dated 1 Februsry 1996 and made out to the Electric
Power Corporation. Herota Luteru also testified that he was not a member of the
petitioner’s campaign committee for the last general election until about the
last week of March which was confirmed by the evidence of at least one other

witness called for the petitioner.
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Looking at the present counter-allegation as it gtands, there is no
evidence to show that the petitioner authorised or instructed Herota Luteru to
pay for the electricity bill of Maava Falealili and Falealili Taelega. Likewise,
i‘t is now clear that Herota Luteru was not an agent of the petitioner when he
paid for Maave Falealili and Falealili Taelega’s electricity bill or made the
alleged payment of $20. In other words there is no link between the second
counter-allegation of bribery and the respondent. On that basis that counter-

allegation is dismissed.

Apart from that I find the evidence of Maave Falealili a.nd Falealili
Taclega rather unsatisfactory. What they said that Herota Luteru was an agent
of the petitioner when he paid for their electricity bill is not supported by any
credible evidence. And secondly, if the payment of their electricity was made
son 1 February 1996, then what they say that Herota Lui;,eru told them to remember
the petitioner in the election in the new year cannot be correct. I am therefore
'
not able to conclude that what Herota Luteru did constituted bribery on hisg part
given the defects in the evidence of Maave Falealili and Falealili Taelega.

Likewise T am in a reasonable doubt whether Herota Luteru gave them $20 as Maave

Falealili claimed in her evidence.

Falealili Taelega in his evidence also testified that when he and Maave
Falealili went to the office of the Legislative Department to have their IDs
done, the petitioner’s secretary gave them $20 and the petitioner told them to
bear in mind the "ekisi” meaning the wvote. ﬁowever Maave Falealili testified
that it was Herota Luteru who gave her $20., There is also no counter-allegation

that the petitionér gave Falealili Taeclega and Maave Falealili $20. The second
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counter-allegation of bribery refers to a sum of $90 by Berota Luteru which
suggests that the %20 was given by Herola Luteru and not by the petitioner. I
have referred to these defects in the evidence of Maasve Falealili and Falealili

'I:aelega and the present counter-allegation to show how unsatisfactory they are.

I come now to the third counter-allegation which is that the petitioner on
26 Jamnuary 1996 gave electors Mose Mulifai and Punavai Fuica both of Satapuala

$10 each for the purpose of inducing those electors to vote for the petitioner.

The evidence given by Mose Mulifai and Punavai Fuioa in their affidavits
was that on 28 January 1996 Herota Luteru took them to the Legislative Department
to have their IDs revalidated and Herota told them that after their IDs were done
to go to the petitioner for fares. So after Mose Mulifai and Pomavai Fuioa had
stheir IDs done they went inside the petitioner’s office as he was Spesker of the
Legislative Assembly at the time and asked for fares. According to them, the

L3

petitioner gave them $10 and said to remember the election.

Tn his-oral testimony, Mose Mulifai confirmed his affidavit and stated that
he had been questioned and re-questioned about the contents of his affidavit.
In cross—-examination he stated that when they went into the office of the
petitioner he asked the petitioner for fares and the petiticoner gave him $10.
As T understood this witness's evidence he did not retract what is said in his

affidavit that the petitioner al the same time said to remember the election.

" The witness Punavai Fuioa in his oral testimony also confirmed his

affidavit and stated that his affidavit had been explained to him before he
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signed it. He also testified that he and Mose Mulifai went inside the
petitioner’s office and Mose asked for fares which was given by the petitioner.

He said that was all that happened but then he went further and said that Mose

thanked the petitioner for the fares and the petitioner replied bear in mind the

election.

The petitioner gave evidence and he confirmed giving Mose Mulifai and
Punavai Fuioa $20 for fares. However he denied that he persuaded those electors
to vote for him or that he gave them the money to induce them to vote for him.
In his view it was free at that time to give such a thing and ag the father of
the district he gave people of the district what they ask for without asking them

to vote for him.

¥ I have given very careful consideration to this part of the evidence. T
think both Mose Mulifai and Punavai Fuioa must be regarded as accomplices because
on their own evidence they accepted an alleged bribe. However there is no rule
of law against mutual corroboration by two witnesses each of whose evidence
requires corroboration. I also bear in mind the corrorobation warning in respect

of the evidence of an accomplice.

With those legal considerations and after giving careful consideration to
the relevant evidence, I have decided to accept the evidence of Mose Mulifai and

Pumaval Puica. Accordingly I find the third counter-allegation against the

* petitioner to be proved beyond reascnable doubt.

I should saj; something briefly in this connection about the time factor in
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relation to electo;-al corrupt and illegal practices. There is no defined time
pericd during which you may or may not commit a corrupt practice such as bribery,
treating or undue influence. You may commit an electoral corrupt practice at any
’r‘.ime provided what you do constitutes in the eyes of the law a corrupt practice.
As for illegal practices, the effect of the Electoral Amendment Act 1984 is that
any giving of money, foodstuffs, or other valusble consideration by a candidate

”

to an elector within the “"election peri is an illegal practice unless such
giving falls within the exception provide(i in section 99A(2) of the Act. That
means any giving of money, foodstuffs, or other valuable consideration by a
candidate to an elector within the election period is an illegal practice. Tt
does not mean that a candidate is free to commit 2 corruplt practice such as
bribery, treating, or undue influence cutside of the "election periocd” which has
been defined as the period commencing on the day after the Chief Electoral
Officer gives public notice of polling day and ending at the close of the poll

on polling day.

Coming now to the fourth comnter-allegation which is that the petitioner
through hig agent Tuifaasising Lefei gave elector Malaeulu Taeaina the aum of $40
in mid April 1996 to induce that elector to vote for the petitioner, it is clear
to the Court from the evidence that Tuifaasisina Lefei was not an agent of the
petitioner. There is also no evidence that the petitioner authorised or knew of
Tuifanasisina Lefeil giving any money to Malaeulu Taeaina. The fourth counter-

sllegation 1s therefore dismissed,

I must add here that Malaeulu Taeaina on his own evidence must be treated

as an accomplicedfor receiving an alleged bribe. There is no evidence to
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corroborate his testimony. However his testimony as an accomplice is contra-~
dicted by the evidence of the witnesses Manu Fuatina and Telemaleke Menu who
testified that Tuifaasisina lefei is a permanent resident of Australia and the
money that was given to Malaeulu Taeaina was the usual thing to do in Samoan
custom when someone arrives from overseas and a matai pays a visit with a kava

gtick as Malaeulu did on this occasion.

In those circumstances and given that Malaculu Taeaina is an accomplice
whose evidence is not corroborated, T am not satiafied beyond reascnable doubt

that what Tuifassisina lLefei did amounted to bribery.

As to the fifth, sixth and seventh counter-allegations that the petitioner
on 24 April 1996 through his agent Maua Tacete gave $14 to elector Tuvaelua Leo,

.$15 to elector Folasa Pou, $10 to elector Lagi Pau, $30 to Lagi Toolepaialii and

$10 to elector Siatini Enisi for the purpose of inducing all those electors to

vote for the petitioner, it is clear from the evidence of the petitioner and Maua
Taoete that Maua Taoete was not an agent or a member of the petitioner’s campaign
committee. There was also no evidence from the respondent’s witnesses that Maua
Tacete was an agent of the petitioner. Likewise there is no evidence that the
petitioner knew, suthorised or consented to Maua Taoete giving money to the
electors I have referred to. In other words there is no link between the
petitioner and the counter-allegations that Maua Taoete gave out money to

electors as alleged.

The fifth, sixths and seventh allegations against the respondent are

therefore d_ismiss;zd.
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I am however satisfied from the evidence of the witnesses Tuvaelua ILeo,
Folasa Pau, Lagi Poama and Siatini Enisi that Maua Taocete gave ocut €o them the
micnies as alleged for the purpose of inducing them to vote for the respondent.
Even though those witnesses on their own evidence must be treated as accomplices,
their respective testimonies corroborate one another in material particulars.
Maua Teoete in his evidence admitted to the giving of monies as alleged but
denied they were for the purpose of inducing the recipients to vote for the

petitioner. I do not accept his evidence.

Accordingly I find that the monies which were given out by Maua Taocete to
the electors mentioned in the aforesaid fifth, sixth and seventh counter-
allegations constituted bribery. However, those findings do not affect the -

petitioner as there is no link between the petitioner and those monies given out

-by Maua Tacete.

In all then, I declare the election of the respondent void in terms of
section 112 of the Electoral Act 1963 and will report my findings to the

Honourable Mr Spesker of the Legislative Assembly.

T make no order as to costs.
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