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This iF'. a. mot jon tn Jift an interim injuz"J(~L.i(Jn gt',ult.ed by 1",l1i:-: Court.. on 

2 A"gust 1996 on appli.c:ahon b,v the ,'respondent 1:.0 steop the bY-f"j"ct 'ion held on 
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In order to hav~:' H proper underst.and,ing of t.hE'-' i SSUt':'S in these prooeeciings' 

T y"Till rer(~r f"L cst to Lh8 ha,ciq.,!;rc)\ md ('. i r'cu[JIst,[U"lc:es. Afl.er t.h(~· !4f'.:nl ~ra] (~J ~~ct.ion 
• 

held on 2G Apr:i 1 199G, the candidate Toalepa 1a li:i S·i ueva Pose :r JI Salesa (herei n
• 

aJ'ter refer'l'(~d to as "T(la.l(·~pu.-ial i i:") ~vas deJdH.f'(yJ elc:·C'Led n~, ~'10f11hpr of Pnrl j,illll(-"nt", 

for" t,he t.erri toria 1 (!onsti tuen("~~- of Aa.n(·) /\lufi N(). ~~. Thf" cd.nd i ria tIP A farnasaga. 

Fatu Vaili (hereinaft(~r refer'red to as II ·\f:-;ullftsaga") I-.:i-Jn polled 1.l-1'~ sf.~c{jnd highest 

number of vot.es for the samp t.prritorial const,itupnc:;v thpn filE'-~d an eJection 

petition dn.i-.£:..::d 14 ['-lay 1.996 ,qJ leging a I"lIlJnlx..:'l' of -j nstaneps of f. .. lector·al corrupt 

practice again.st. ToaJepaia] i 1. In hj s e Ie-ntinn peti t:10n AfalllRsaga ~;()ught orders 

to be duly elecl:ed. 

this Court. in a 'S(~1"ie8 of eJpction pAti tions h~hic~h \,:(:;rR fj led in relaLion to the 

la,&t general elentio.n. The hearing (·nnunc..::nced nn :H) ~tCl,Y and cc:rrt".inU!-:~d on :~l "'lay. 

At tha.t time it. \";8.8 clear to thA Court~ from di!=-;('.u8sions -in C:halObf_'re. \·;ith both 

counsels for 'l'oaleYJ<'liali. i and Afwllasag'·1 I.hatUwl.'p "'t'. 'I ,"",,1 clpsi f'P on the part 

of ToalepaiH.lii t.o sp.tth~ the ffiO'tit.-j,ol1 out. nf (,'ourr.. 

resig;nat:ion fr'olJl Parl iaml"!nt on th(~ 'prn't or T[jaJ.t:~fX:.l.i;-'-l.:J:i·i ~~'as aJ::-;o rnent.-ioned at. 

\\'hen the hearjng of Af;'lInasaga'~: [lpt.-i.tinn resumed on C .JunR. counsel for 

Toalepaial -1.i -j nforlllerl t.h~--' Court th .. it Toalepr-i j II l.:i. i harl a'l r'f!a:l)1' r'r~~d g:lIed his seat. 

in Parliament. It.. is nOh' c.i(-'!ar' thRt. rp'p,lgnat.i(Jn \ .. :a~ har\li(~d to thp Speah:er of the 

Leg!slative AssemhJ y on fi .Jun(~·, That resigna-t" i l)n d in not". st.op AfRIfl:-i.sa.9:a from 
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continuing with his I)pt,ition a.gainst Toalepaja.l"ii. on 7 .J"unt:-~ at the ('ol"iclw3ion 

• 
.of the e"\"idenc';,~ ca.lled in suppor·t of AfHlllasaga' s pet,i l.ion! counsel for 

Toa~er)8.iali.i made a submission of no pr'ima faci.l-: ease. The Court found 1JH:1t 

there was ;:) prj rna faed f> ca.se in rf>.sp{~'et. of most. nf t.h(:. alI t~gat i. ons 0 f corrupt 
• 

practiee agaiJlst.. Toa.1epFI.]rt.l i i. (:ol.lru:· .. ,~~l 1'01" Tnalf.'p;·:llhlj·j then 'informed t.he co\..u ... t", 

that he Houlrl. nolo h·~ en 1..1 i.ng an:,>' ev:irlp,nc(" \.0 r·ebut. th(-> all.p.gations a . .gajnst 

Toalepaial i] in respect, of h'h i('h the CrHlrt hnd frnmc.J. H pr'ilna f;:teie nast=! bllt that 

he \..Jou1d be c.a.l.l :ing eV'idenc(-' to F'stah] 'ish allf.J.p>'l.t..inns of COrr\ll)!', prae:L·jc~(·, against, 

Afamasaga. The hearing then cnntirn.1P(1 and \.J.:.~.q C()!"lcdudpri on "J)-i ,lurk:'". On 2C ,June 

the Court delivered jts judg;meni". f.incLinf;t (\ Jiumbel' of ".d legntions of c:orrupt 

practice 'r,O haVA l)een provl-.,:,d lx~y()nd l'eaSOrlHh.1 A doubt ;:tgn..i.nst.. TOH lr-'Jx'li:-'l.l i i. His 

19&.'3 'i-.,lhich p['ovides that. tht'::' plpc:t"i.on of H (!tullj·irb:t.n htlO i.s f'ounl'j Q;uil.ty of' a 

corruFt practicp at th... tr'ial of an eIpeti on pptiLion shaLl lx, void. One 

allegatio{l of norrup-r, praeti.ne- h'as 8.1 so found tJ) havp. heen prov{-:-.d beyond 

reasonable doubt". a.gainst. Af'amasaga. Ti1t"--' Cour1.'s ['eport daLc-:-c1 fi Jl.l.1y as ·to 

corrupt, practiees \.,J"R.S then suhurLi.ted. t.n t.J1t-~ Honolll"ab.l.e Sp8Hkel' as I"'f?quj red by 

~ section 119 of the Eleetoral Aet 196,1. 

Turning ba(~k to the resi.gnation hy Toa.lt;~pa;ifJ..!.ij of his [.>fl.rl.i::;'JHent.ary s{?at 

on 5 June, it, is nm .. : c.lC-::-1l' 'from ttk' subJll.is~.iulIS ('d-=' ~"!r' Sc'.huster' for thf' app1icant, 

Speaker pursuant, t,o the provisions of Art-.je1f- L\R of the Cons't".itut:ion t.hen 

"ter~i.torj a] consti ·U.I('"!nC':,>' of Aanrl A 1 of"i Nn. ~1. On 1 H .Jun(~ thf' SpeaJ\"8l" noti fied t,he 

Legj slative "\ssemhly L>lhich was l.llPfl S i.t.. t·, i llg ,)f 1....he '.'Hc'al'l('~t 'j n l.hE.' par 1. iaJllPnt.ary 
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seat for the t(;rrj toria 1 nonst:i tuenny cd' AI-HIH. ,.\] ofi No.:3 ffnri H, lso put the 

question to t.be Legislative Asspmhly for an order' of t.he Asp.~mbl y fOl~ th(~ issue 

of a Harrant by the Speaker directing t,he Chief Eh~ctoral (Jfficf:r t:.n issue a ur·it 
• 

to fill t.he va(~aney. Thc-: 1,eg1slatjvf~ ,\ssernh.ly unanimously resolvE·d t.CI i.ssue t.he 

ord~r sought in the ques1~ -Lon pu 1-, t.o the r\sst~~l1lbly h:v the: Spf-:aker. On 21. Jlme 

notice \,Jas gj ven by the Speaker :i 1"1 t.hp h;esb~rn S:-unoa Gazette of TOAJ..er)flialii' s 

Officer to issue h'],"j t.8 for a by-plrct~ion to fill thp. vac:anc.T in th(~ pal"'licunentary 

seat for the terri t.oria!. constitw"ncy Qf "lana Alofi No.:J. 

issued on fj .Jul~r and publ-j shed in the Wf':stpTn SamOB Ga7.et;t.(~ on thf: basis tha.t thp. 

Member of Parliament for Aana Alot'·j No.:i had resigw.:·d his paJ'lianw~nL':1.ry .seat. 

It also appears thai. th", b)'-f,l(ect::ion for thc" Aana A] ofi No.3 t.erri toY'ial 

constitu(~ney \"as t.h(·~n H(~t, I',f) hi:· h(' 1 d. on ? ;\\ I£!:I.IS t • 

• 

• Up to this point t.h(~rp h'a.!;·~ no prohl ern . 

present respondent the SalHoa ,.\11 People' s P:lrt.\~ (ht:>l'e·inafter referred "1':.0 as 

eleot,ioll t,hat. the col.1. h:hich ~,,;as to be uspd in 1J\p. hy-elf .. ction "\.Jas not the same 

roll t.hat ,,'as used for AaJla Alnf:i No,:~ in thp g'(··n{~ra] elec·t .. ilXI' held on 26 April 

but a nehT :r.'o11 \...:lyjeh t~ontained neh' ('.~Jf:ct~.()r·s. h'hose names Here: on.1.) ['r.~gjsterE~d 

aft.p.r the gf~neral f"'lr:ction. S,\PP [·Hy".orc1·ingly fj.l(··C] a motion on 1 l\Ugllst seeking 

an interim j n,jlmc;t.ion to stop t.he hy-e h.;-c:"i".i on. That lIIot;ion l-.. :a,s spt df)~","n for 

hearing on 2 Au.gust so l-,ha t t.h(~ mot i.on cOl.d d be ser'ved on tht~ present 

applicant, the Chief Elect.oral Officer . 
• 

An 'interinl injunc.tioll ~.Jas granted so 

that the b;v-elect .. ion he 1d the S;-Ullt..> day, 2 August., ~"'as (Hscontinued. The Chief 

• Electoral Officer is now seeking to .1 i.ft thf'\'t. intcr'1.rn i.n,juncti.()n. 
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At the heart of the pres,mt d:isputp. :is ,,<c.cti.on 1131\ of the Eleci"m·8.1 Act 

" ·196:1 which "as i ntroducp.d by sectioll 2 of til" Elect.oral Amf.ndHlp.rrt. Ae: I'. (No. 21 

19(f]. Section 1 Del provides 8.S fo110"8 

• 
1I\\nere as a rpsult the avoid8..nc:e of an elec.t ion pursuant. to a decision of 
lithe Supreme Court, ill rp.spect, of an {~l.pcti()n petition it is neC'(~ssary for. 
"a by-e.1ect.ion tn be h(~ld, and n()I-.h"i.thst-~andi.ng any clther' pr'ov:ision of this 
.tAct, tJ\A mt3:in roll and t,lle s\lpplpm(':"~ntary roll h'hich \~'ere I. Isert at the 
lIelection Hhleh has been avoidp.d shall h:;· us(:>d <'ott-. t.h() b:,\'--el\~l:::tion \, .. rithout 
11 any ;:.unf.!I1dment or add i t ion" . 

election or not. 

In his "ell prepared and persuasive submissicms, e(lunsel for tbe applicant, 
• 

the Chief Eleetoral Offieer, argued that """Lion 113,\ does not applr t.O th,·, 

pre"ent bY-Rlecti.on. Ess0n~,ift11y he s,Ilblllitted t.hat t,he by-el~.~ctjon \.;a,s the 

resul t of the resignat.ion t.endered by the former' ~Jember of Par] i ament for Aa.n8. 

Alofi No.3 to the SpRaker. Tn terlils of .the provisions of .\r·tic.le '16(2)(h) of tbe 

Constitut.:i.Oll, that re~:;-j gnn. t,i on (~r(~a,tpd n vnc:anc':v :i n the par -I i alllent.:·tr'Y s(~at. for 

Aana Alafi "No.:1 and set in mot] on the relf~vant provi 51 ons of the Constit.ution and 

t.he Electoral Aet 1963 for fill'j ng th., vacancy thrnugh " hy-e 1 p"tion. He further 

submi.tted that the by-pl.ection Hhieh "as scheduled to he held on 2 '\Ilgust could 

not have been necesRi tated hy thp.: j udgm8nt, of t,h i s Courl. de] i vered on 2f) June 

voiding the p:lection of the tvlember of Par1:i ament". for AF.-ma .:\ loEi No. ~~ as that 

Ju$Inent h1as deli vered severa"l days aft.er' t,he ~'k'mbt~r of Par] iam(mt. for Aana i\lofi 

No.~} had resigned h:is parlimnentRry sea.t on 5 .Jurlp. thereby creat,ing a vacancy for 

• that seat in t.erms of Art:.i."],, 4G(2) (t,) of t.hp C:nn~t:.H.ll'jon. Thes(. submissions 

represent the gist of the argtinlPnb=, hy nounsf~] for t',he Chi.f~f Elec~toral Officer 
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but I will also refer to some of the otheY' detai is of the argumP:I1L h,v cOW1sf~l in 

the c.ourse of this judgment .. 
r 

• 
Wi thout intending any discourtesy or dj srespect to the \;,',11 prepared 

subniissions by cow1sel for the Chief Electoral Offic.er. I have, after some 

careful eonsideration, been unable to acept tJj(·~UJ. I will nnH f:::;q11ain h'hy. The 

essence of this case is whether section 11~A of the Act applies to t.he by-

elect,ion. If section 113A applies then the rolls "hicb w,re used in t.he ,general 

election held on 26 April ,"auld be the same rolls to be used for the by-election. 

If section 11<1A does not apply then new electors cnuld be entered in the rolls 

for the by-election. And whether or not section 113A applies to th" present by-

election must depend on whether- the avoidance of t.he f::,lection of Toalepaialii 

pursuant to a judgl1lent of this Court in respe,e:t of the election petition by 

Afamasaga made it necessary for a by-elect. ion ·to be held. In other \.Jorcls, is it 

beo1'lUse of the judgment of this Court "'hieh avoi.ded the' election for Aana Alofi. 

No.3 l<hich has necessi. tat,ed the ho Lding of UII" present by-eleotion. 'fhi s is 

primarily a question of fact to, be d~t.ermined bo' having regard Lo all the 

relevant circumstanoes. 

As already pointed ouL, b(-·~forp. thF~ CC)\ll:'t-. \.Ja~:-; infonm:;d l'JY" counsf-l for 

Toalepa.ialji on 6 ,June that. Toalf"[l8.i8Ji:i had resignpd h:is parljampntar;v seat" 

which is now confirmed to have tal\{~n place on 5 .JUlIe, the desire cd' Toalepaialii 

for an out of Court settlement. of the e lE,ct:i on pet i ti on \,as a1 ready 01 ear to the 

Court and the question of Toalepaialii t'E'siginino; hi,s parliamentary "eat as part 
• 

of that. settlement had already been mentioned. On 5 .Tunp Toa1Pjlaialii resigned 

• his sea.t. On f) .hme the hearing ['t~surnp.d and on 7 June at t·.ll(: ('.onc] us 'Ion of the 
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evidence for A.famasaga and after the Court. had ruled there h''aS a prima facie case 

r 

.in respect of a number of allegations of corr'upt pr'actice against Toalepaia.lii, 

co~msel for Toalepaialii. informed the Court that he "'''' not r,alling any evidenoe 

to .rebut the allegations of corrupt pr,wt,ic" in respect of «h:ichthe Court had 

. found a prima facie cas(~ but ~ .... ould (~a.ll on] Y F"vi defIeR in support of the counter-

a.llegations of corrupt pract.:icp agai.nst. Afmnasag3.. 

( 

~ 
Given these circumstances, the clear and irresistable infe1'enoe is that 

when Toalepaialii resigned his parliamentary seat he kne" or had reasonably 

foreseen'that some of the allegations in the election petition against him would 

be established and that the Court Hould so' find ",nd declare his election void. 

I see no other realistic explanation for Toalep<.:~.ial"ii 's action in resigning his 

parliament.ar:\' seat. on 5 ,June so soon after' he 'i",ras elected in a mat ... ter of weeks 

on 26 April. He foresa", and anticipated what the judgment of the Court, was going 

to be. In that, regard, I must say Toalepaial:li "as dead right. But "it,h respect 

to Toalepaialii, any expectation he might have had that Afamasaga ,"auld thereby 

Hi thdraw or discontinue his petition thus avoiding any findings of oorrup't 

~ practice so that Toalepaialii. could run again "'s a candidate in the by-eleotion 

which would fol10\,] did not eventuatp. 

Counsfd for the Chief El(!ctoral Offir,,,r suhmi tted all that 'is irrelevant 

because the Speaker Has under no obligation to enquire as to th('! motive for 

Toelapaialii '8 resignation. That may he so. Ho~.,]ever, T a.I11 of' tJte c:lear 'view 

that the reasons "hioh prompted. al1d caused Toalepaialli' s resignation to be made 

are.,' still relevant too l,he separate 'luesti,on "he'ther seotion 11 :J,\ of the '\ot 

applies ,to the by-election and the ,!u(>stion of the roll 01" rolls to be used in 

7 
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the by-elecUon. And it Has (!lear that b(~CLiUS\~ Toalepa,jalij rm1~ic:ipa.ted an 

unfavourable judgment "hieh Hould avoid his election t.hat. I"".decided to resign . 

• 
Section 113A does not expressly spell out Hheth"r the avoidance of an 

election pursuant to a judgment. of the Court in respect. of an elect'ion pet} tion 

Hhich has made it necessary for a b,\'--elpcti on t.o be hp.ld is r'estriot,ed to an 

avoidance ~~hich has already occurred or h'hether it includes such avoidanoe of an 

election Hhich is reasonably foreseen,' expectpd or anticipated but has not yet. 

oeeu1'l'ed. To give force and Ii r(~ t.o th" pr·ovi.sions of s(·",tion 113A, T am of t.h" 

view t.hat the provisions of section 1J3A apply not. only t.O th" avoidance of an 

election which has actually occurr<-Kl but also to the n,voidan~(':! of an election 

Hhich :is reasonably foreseen, expectJI:~d Of' anticipa.ted and such fOT"p.s~eabilit,y, 

expectation or anticipa .. tion .turns out Cn be w{,,'ll-I'ounded. This i.ntc!rprc-}ta,t"ion 

",auld give force and life and proJlJot," rather t.han defeat, t.he int.ent.ion and 

pulpose of section ll:iA. 

Tn Pepper F l{.'lrt [199:1] 1 All. FR 12 Lord Griffiths stated at. p.50 

"The days have long passed "hen t.h" Court.p. adopted a st.1'i8t construc
"tionist vie'iv of i.ntt~rpret3tion hhich r'(~q\Ji red them to B.dopt the lit,eral 
"meaning of the language. Thf~ Courts nOh' adopt 8.. purposive approach which 
"seeks to give effect. to the. true purpose of legi.slation .... " 

. That approach echoes the approach to st.at.ut.or:v interpretation stated by Lord 

Denning MR in NotmnEm \' Barnet London Bor'Oug11 Councn [1978} 1 All .liR 1243 : 

• 

• "In all cases nO\\' in th~ j nterpret,at..inn of statut,es h'~ adopt such a 
"const,ruction as \·.,j.Jl (promote t,hr-:! !1;enpral ]ep:i.slative plu'JX>se' 

8 



" 
, .. 

". 

, 

·'undp.rlying th(~ provi.s-ion. Tt. i.s no longAr' JICc~r:~ssary f'or the .Judges to 
'\"j'ring their h[inds and sa,\' tThec(' is nothing He can do about it J • 

"h'henever 'thE~ strict interpretation of a st .. atute ~i vp..s rise to an absurd 
"al)ri unjust. Y'l~sul t. I thp .1lKlges can.... USf:> their good sense to remedy 
"it .... so as to dCJ l-.Jhat Parliament h'Ou.ld have done, had tbey had the 
"si tuation in mind'!. 

It also appears that the,.e is no disl1utp that as a result of the .judgment 

of this Court avoiding t.he elention for Aana Alofi No.3, Toalepaialii and 

Afam8.saga are not qualified to run as cand:Lci.atps in the hy-p lect ion. Th] s shoh's 

that there is a real link betHeen t,hp jurig:ment of this Court avoiding the 

elec~.ion and the by-election "h i ch has follo,,,"i, I'f the r",aJ and onl y nause of 

the by-elec.tion is Toalepaial:i.i 's reRr~.nation of h:ls parliament,ar;"r seat., t.hen hOH 

can one exp1.ain t.he faet that bot!, Toalepaiali i. and Afalllasaga are not rllfu1ing as 

ca!1didates in the by-election. In illY respect.ful viehr , it, HoulrJ be unrealjstic 

to. say that the avo:i,danoe of tht~ elf-~ct·i nn pursuant. 1:.0 this Court's ,judgment ('an 

apply to Hho may be oandidates at thp b~'-electJj on but. f)ot tn h1hich roll can ·be 

• 
used in the hy-t-:' 1 ect·i 011. Eit,hpr' t.hc" (:ow·'L's ,jud.t;!;lllt:~nL n.ppLips 1 .. CJ the hy-(~]ection 

in all its relevant, aspect.s or i. t does not a1Op1>' at. all. 

~1y concern about thE~ interprAtat.ion h'hich arises from the submissions made 

by cOlmsel for the Chief Flec.,toral Offic",T', is that., if it. is aecepted it could 

drain section 113A of much of its force and life'. It. ,muld mean that if in the 

·course of election petition procef::dings agai.nst. B. succp.s~:;fu.l nandidatp. at an 

eleotion, that candidate resigns his par] i;.'\Jl1Anr,ar'y seat hrhen i.t~ is obvious that 

his election ~,ri.ll he voided because of corrupt flJ"'antj ces, then sec~ti()n l13A does 

not apply to t.h", roll to be used i.n the by-election "hich wi.ll follow. W:i.th 

respect, this i.nt.erprE,ta t ion woul d t.muJ 1'.0 res I,r:i "t and ""feat, 1'.h(O intention and 
• 

purpose of Par 1 i.ampnt in Pflflct i ng ser.t,j on I·j :1.-\. It hTould also fsci.lit.r;,te 
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circumvention of the ~ .... .i. J.1 of Par 1 if\JJJ(~nt as (~nacted in ~)ection 1. 'I :3A. But it, is 

the duty of the Court. to give effect to and promote the purpose of a statutory 

provision enacted by ParI iament.. 

In this connexion, I must add that th'.or·e is no conflict between the 

resolution of t.he Legislat.i ve Assembl"' order:; ng a by-elect.ion for Aan" Alofi No.3 

and this Court seeking to promote and give effect to the legislat.i \'e purpose of 

Parliament enacted in sect.ion 113A of the Rl ect.oral Act. ] 96:1 which is a statute 

of Parliament. Furthermore, there is nothing 1;0 shol' that. the Legislative 

Assembly in passing its resolution ordering the by-election for Aaml Alofi No.3 

also or-dered that section 113A is not to apply to the roll t.o be used for t.hat 

b~·-elect.ion. The Assembl)" s resol uLion lVI'S simply s i 1 ent on whet.her sect. ion 113A 

applied to t.he bY-lelecti,on or not. 

• 
I Ill11St also point out that. the legality of Toalepaiali i 's r',signation and 

the actions tal, en by t.he Speal«el' and the Legislat.i.ve Assembly on that resignation 

circulllstances of this case ser:t,ion 113i\ ap1'1 ies to tlw by-ejection so that the 

rolls used for the territ.orial cons ti tllE,ncy of Aana ,\lofi No.3 in the general 

election should be the same 1"0] ls t.o h~ l.u:;ed in the h;.7-p]ection. In my vieltV' 

section 113A applies. 

I have also considered secti.on 118 Hhi.ch relates to the certificate of the 

C"'llrt as to the trial of an eler:t.:i on pRtition and sect.ion 12'1 "'h:[,,h relates to 

wha.t the Legislative Assembl~' may do Yrj th t.hat. (~ert-Lficate . 
• 

considerat.ion has not led Ill" t-l-' a different v; el·' from t.hat. I havp alread~' taken. 

10 
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For those reasons the present, motion is denied. 

As this case is in a real sense a test case, I make no order as to costs . 

. !f.'!-!.~ ..... . 
CHIEF ,JUS'frCE 

• 

• 

1 1 


