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PROFESSOR AIONO DR FANAAFI 
LE TAGAlDA of Alafua, 
University Professor: 

Plaintiff 

HONOURABLE FlAME NAOMI MATAAFA 
of 'Iotootua, elinister of 
Education and Pro-Chancellor: 

First Defendant 

TAUAVEMEA L PALEPOI of Malifa, 
Vice Chancellor and THE COUNCIL 
OF THE NATIONAL UNIVERSITY OF 
SAMOA, established by sections 
7 and 8 of the National 
University of Samoa Act 1984: 

Second Defendant 

JlJDGMENT OF SAPOLU, C,; 

This '.;:as an ex parte motion for an. interim in,jl.ITlctian to restrain the first 

:-es"Condent and otllers from carr:ting out ()r implementin~ a. decision 0;7 ~he f~o'-mcil 

, 



and culture, and to restrain the second respondent or any person acting under 

• 
their authority or direction from advertising the post of the applicant for 

applications. The Court ordered that the motion should be on notice to the first ~, 

and second respondents. Accordingly' copies of the motion together Hi th the 

accompanying statement of claim and affidavit by' the applicant t.;ere served on the 

respondents. 

( 
Before dealing t"ith the motion for an interim injunction, I shall refer to 

a preliminar7 matter raised by counsel for the applicant Nhich has alread~r heen 

dismissed. This is in order to clarify the reasons for that dismissal. Counsel 

for the applicant made the preliminary application that I should disqualif" 

myself from presiding in. this case as the applicant's contract of employment Hi th 

the National University of Samoa tJhich is in issue in these proceedings was 

prepared by a la,;yer in the Attorney-General' s Office but I did hold the office 

of Attorney-General. I pointed out to counsel that if the applicant's contract 

of employment ,,,ith the National University of Samoa Has prepared by a laHyer in 

the Attorney-General' s Office '''hile I held the office of Attorney-General then 

I tvas not aware of it. The application for disqualification w~s therefore 

dismisseC~. ~o,,; that I have seen the applicant's contract of employment", it, IS 

clear that it l..iR,S made on the 17th day of ;-"!arch 1988. 1 h"8.S only appointed r.o 

the office of Attorney-General in ?"!a~" 19813 so I could not. have had any kl1ol.;ledgp 

of the appl icant:.s contract of employment being prepared. by :.3.. lai..---yer of t.~1e 

·-\ttorne:.c-GeneraJ.. 's Office. I ";.,jas not a member of tha-; Office at the time t.he 

a..ppl icant·' s con tract of employment ':~~as peep.3.rPfl ir. :!arch 1988. 

E1 ::tn;: e\'enT .. -:- thirli,;;: ~ T ~~. :mpor"!': . .?.nc t.h3T. ~ should ;:--erer tG ,;"hat nas Qeen 
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said by the Court of Appeal in respect of a similar application.made in another 

case. That "as the case of Sonny Stehlin t·- Police, C.A. 13/93, judgment 

delivered on 23 Ylarch 1993 "here Cooke P in delivering the judgment of the Court 

of _\ppeal said 

"The doctrine of disqualification for alleged bias has to be 
"applied someHhat robustly in a jurisdiction of the size of 
"i4estern Samoa. Indeed, the present tendency of case law 
"arntmd the Horld.. including a reoent decision of the House 
"of c.ords (R F i::Ollgh [1993J 2 All E'R 124), is in the 
"direc1:.ion of robustness in this kind of matter. We are 
"sar,isfied :-,hat no reasonable member of the Samoan community 
"Hould suspect. that because he had been involved in the 
"drafting of a provision t~hich Has not in the event even 
"relevant to the trial, the Chief Justice was disqualified 
"from presiding at the trial. There <.-as certainly no real 
"danger of bias. The point is Hithout foundation". 

Applying that statement of principles to the present proceedings, I am of 

the clear view that no reasonable member of the Samoan community would suspect 

that because a lalvyer of· the Attorney-General' s Office might have prepared the 

applicant's contract of employment i,: March 1988 "'hile I "'as not a member of that 

Office and before my appointment as Attorney-General in May 1988, I should be 

disqualified from presiding in this case. There is certainly no real danger of 

bias and the application for disqualification is t.;ithout foundation. 

Comin.2: baci-:: t.o t.he motion for an interim injunction. the applicant is the 

-ororessor nf "'3amoan lana;ua~e :::tnd culture at the :-rationa~ Cni versi ty of Samoa (the 

The first-, respondent is the :linister of Education and pro-

chanceLlor ,p the university. \s pr()-~::,hancellor, ::he first :. ... espcndent accordinq 

,., ..... ~ . . 
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second respondent is the vice-chancellor and the council of the university. 

By a contract of employment etated the 17th day of "larch 1988 betl.;een the 

applicant and the uni \·-ersi t;.r, the applicant ,·las engaged. b~v' the Wli versi ty as 

professor or Samoan la.ru~;uage and culture for a term of five years. Then under 

clause -l of the contract of employme'nt, the applicant's term of eng'ag;ement as 

professor of Samoan language and culture may be reneHed in .3.ccord.ance h·i th c:lause 

9 of part. II of the g'eneral Gendi tions o'Y employment.. Clause 9 of part II of the 

general condi-tions of 8mployment lJrovides insofar as it is l."ele"lIant that a 

contract of emplo~'1Ilent may be renet"Jed for a further term of three years by mutual 

agreement beb.;een the parties and a staff member on contract should be given not 

less than six months notice that his or her contract is or is not to be renel"e<:l. 

After the applicant took up her post as professor of Samoan lan~age and 

culture and having served in that post for close to four years, the council of 

the university resolved at its 6th meeting held on the 17th July 1992 to extend 

the applicant's tenn of employment for a period of tHelve months. According to 

the vice-chancellor's affidavit that "as done as the applicant had reached the 

retiring: age of 60 years. ~o one expressed disagreement. 't.;i th that and it is 

clear t.hat the applicant's emplo:yment r,;as to continue to 199··i,. Then on t.he 

2nd December 1994 t.he \'"ice-chancellor iVTote to the applicar.t advisin~ her that 

the uni ~:ersi ty yroposeci to adv2r~.~se her post and that her 2mployment '.;auld c~ease 

on 31st .Jar~uar:,.- 1995. D-,- lett.l~r d3.ted the "3th December 1994 the then sol.ici t.orE 

c.hancellor ~" ':h,::. ·-ll:'nl.i:::~.!;7: . 

• 
di SC'uss l.t ms -)o.i.iclTors '~nd ~,he '.mi ~:el.~S i tT' s sol:citor 
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until agreement and settlement "as reached. That agreement and settlement are 

embodied in the letter of 19th December 1994 from the uni versi ty' s solicitor and 

the letter in reply dated 20th December 1994 from the applicant's solicitors. 

The re~Le~/a..'1t terms of that agreement and settlement ~.,jere that the applicant J s 

contract of employment '''as rene"ed for three )"ears from 17th ,'larch 1993 to 

17th ~Jarch 199(-)) and that the contract of employment Has to continue to be 

subject to the terms, conditions of ser",·"ice and policies for the academic and 

( 
comparable administrative, librar~.~ and technical staff of the tmiversity 1994. 

Then by letter dated 18th ;\W?;ust 1995 t.he secretary of the council of the 

university {,rote to the applicant advising her that the council had ,-esolved not 

to rene" her contract for a further term and giving the applica.'1t six months 

notice as required by clause 9 of her terms and conditions of service. The 

applicant's contract of emplo,oment was therefore to end on 17th ~~rch 1996 as 

agreed upon in December 1994. The applicant Has also advised in the same letter 

that her post Hill shortly be advertised. 

I must say here that the agreement reached between the solicitors for the 

applicant and the solicitor for the university in December 1994 is conclusive on 

i,,'. '1 this matter. That agreement ex-pressl;.'" stipulated that the applicant's contract 

of employment ~'"as reneh'ed for three ;:7ears from 17th !larch 199:3 to 17th :·farch 

1996. Bot.h parties accepted that. pcsi tion as ~·videnced b~~ t.he excnan.ge of 

-30 1 ici tors in December 1994. Then in :.:>.ccorclance 

~~·ith ,:.-lause q ,.,. t:.he applicant'3 terms and \~ondi tions of emplo:vment, the 
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on 28 Au","Ust 1995, so the six months period required for the notice expired on 

27th February 1996 '''hich is before the 17th !larch 1996 the expiry date of the 

rene"ed contract of emplo,nnent. 

It must ;3,150 be pointed that under clause 9 of the applicant's terms and 

condi ticns of emplo''1TIent. any rene><al of her contract of emploJ'1TIent may be by 

mutual a.~reement beb.;een the partles. So in the absence of any mutual agreement 

betlveen the ::''Jarties t the contract of emplo):-ment ma:v- not be renel".Jed. 

Turnin~ now to the specific issues raised in the motion for an interim 

injunction, it is clear that the letter dated 18th Au",o"J.Ist 1993 from the secretary 

of the cmmcil .of the university to the applicant is not in breach .of the 

applicant's contract of employment. That letter was sent to the applicant for 

the purpose of"i vin" the applicant six months notice of the council's resolution 

not to rene'" her contract for a further term as required by clause 9 of the 

applicant's terms and conditions of employment. So the council through its 

secretary tvas acting in compliance l-1i th the requirements of the applicant) s terms 

and conditions of emplo:'1TIent ',hich are incorporated into her contract cf 

employment. 

As re.~ards the questi on of t.he first .'lnd second respondents actin~ ultra 

vires by '.'irtue of the letter dated 18th .\ugllst 1995 I cOlllsel for the applicant 

did not:. :~13.bo~"'3.t2 on f.hat point arHi I .see no subst3.nce in it. As to ':-,he point 

. that the reneh-E-c. term ot the appl.LC3...lTt. 1 2. concr3.ct of employment should have been 

, ' , 
::!.~;p_l:;C:_U-:::· -='. prO~:::"l1eB that emDlo·vment 
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renel,;al of the contract of emplo:yment is for three years. In December 1994 the 

solicitors for the respective parties to the contract of emplo,ment agreed to a 

r~neHal of the applicant's contract for three years from 17th March 1993 to 

17th ~1arch 1996 and the parties clearly accepted that position fer ther8 t-ias no 

further dispute. The point about the letter of 18th August 1995 not giving 

reasons as to t.;hy the applicant's contract of employment Has to end on 11th yIarch 

1996 is also "ithout substance. 111e purpose of the letter dated 18th August 1995 

( 
t.;as not to end the applicant J s contract of employment but to give the applica..'1.t 

six months notice of the council's resolution not to renel;·': the applicant's 

contract of employment ",hen it comes to an end on 17th March 1996 as already 

agreed to between the solicitors for the respective parties in December 1994. 

The purpose of the letter of 18th Aug;ust 1995 is clear from the terms of the 

letter and no further reason is needed to convey the purpose of that letter. 

There is one other matter raised by counsel for the applicant. It is that 

by letter dated 24th October 1994, the solicitor for the university advised the 

applicant's present solicitor that the applicant's post will not be advertised 

until the various issues in dispute have been resolved. In that same letter, the 

solicitor for the university also ad\'ised that the letter of 18th August 1995 

addressed to the applicant Hill not be "'ithdral-TI. Ho"'ever by letter dated 5th 

F~bruar::- 1996 ~_he solicitor for the Lmiversit;,Y- .?dvised the present solicitor for 

the ::lpplican'::". tl-lat the post of the applicant ~"ill be advertis:~d. I have serious 

reser".:a-U.,-"JD3 ::l.Gout t.he :."{cirnissibili ty of those t:~·o letters because of the ~""i thout 

prejudice ru12 OT ~Vlcence see the juci!2.lnent of this Court in .-msett Transport 

t.lm.t .. :::8 .- :na v , G:[ ;):~tGber 1995 
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does not in the circumstances of this case estop the second respondent from 

advertising the post of the applicant. ~luch more is required to raise an 

estoppel against the second respondent and thus prevent the second respondent 

from nm .. arivertising the post 0f the applicant. 

Turning nOh~ t.o the approach to be applied in an application for an interim 

in.jlmction, this Court in Saleimoa Plant.:~tion Ltd r ~\furra:v Ro,'v Drake, C.P. 

211/95, jucU;.."I1ent delivered on 12 December 1995 accepted the approach stated by 

Cooke P in the decision of che :-'Ie'iv Zealand Court of :"\ppeal ::'n Pasquarella ~-p 

National Finance Ltd [1987J 1 NZLR 312 Hnere i~ is said: 

"The approach by Quilliam J to the question of an interim 
"injunction ",as in accordance '''i th the judgments of this 
"Court in Consolidated Traders Ltd ,. Dorvnes [1981] 2 NZLR 
"247 and Klissers Farmhouse Bakeries Ltd ,- Harvest Balreries 
"Ltd {19851 2 NZLR 129. That is to say, the Judge con­
"sidered the tHO major subjects, namely Hhether there HaS 

"a serious question to be tried and the balance of conve­
"nience, and ultimately he stood back and in substance 
"asked ,,,here overall justice lay, describing this step as 
"implementing the residual discretion of the Court to be 
"exercised upon the basis of the "hole facts of the case. 
"In my opinion, Quilliam .J's judgment '''as both a good 
"illustration of the "ay in '''hich a NeH Zealand Court 
"should approach interlocutory injunction applications in 
"principle a..'1d a ,justified balancing exercise on the 
"particular facts". 

Applyin~ that :"lpproach to t.he :notion for an interim injunction in this case, the 

first. Cluest ion is t .. ~hether there ·:.8 2: seriouE question to be "tried. ~ t' ' , .... .i1ln.{ the 

.\6 I i·lave said, the ~xpress and :;~T:i..tt.en 

agr2emenr. re:?cn;::c. bt·::t."I.;een t.he ·-3olici tors fOT the respective pal."ties in December 

l~9..l '."8.S ;-h;.~[ -be ·'l.pplicanr .=:: ··'0n::::::','O"!.C'T. ·;I ;-,-mployment ~·;as to :;e t"enel.;ed for ;~ 
• 

= 



• 
~ .. -. • 

three year term from 17th March 1993 to 17th ~larch 1996. So that rene,,,ed 

contract of employment must end on 17th ~larch 1996. By letter dated 18th August 

1995 the secretary of the council of the university gave six months notice to the 

applicant of the cOlIDcil' s resolution not to reneH her contract of employment for 

a further term as required by clause 9 of the applicant's terms and conditions 

of emplo)7ment. Thus there is no breach of contract by the universit:;, or its 

council, or any of the respondents. Accordingly there is no serious question to 

be tried.. The matter should end there. In deference however to the submissions 
( 

by cOlIDsel. I 'tvill move on to consider the balance of convenience factor. 

It is to be noticed that there is no undertaking as to damages filed on 

behalf of the applicant. There is also no evidence to ShOH whether the applicant 

has the means to compensate the respondents for damages if the interim injunction 

s,ought is ,granted but her claim fails at the substantive hearing. On the other 

hand, counsel for the second respondent informed the Court that if the present 

motion is denied but the applicant's claim succeeds at the substantive hearing 

the university has the means to pay damages to the applicant. That Has neither 

disputed nor denied by counsel for the applicant. COlIDsel for the applica.'l.t 

:,'] merely said that the applicant will be unemployed if her motion for an interim 

innjlU1ction is denied. I do not accept that. Given the applicant's talent and 

expertise, she should be a.ble to find other areas t..-rhere her talents and expertise 

coul6. ~e ut.i llsed. I am also of the -:iet,. that if the applicant happens r,O 

;..:;ucceed ;-'l.t the substantive ~le::tringl damage~. ~,;ould be an ad.equate remed~r for earl~t 

:Jf' ~~'L'on.~-ful terminEtt.ion of her {::,ontr~:"ct of Bmplo:yment. Gi':en t.he vie{,J I h::rve 

• 
:cms '.cte!:' '"he '·.hird :'aci": .. ()r'. 
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In all then, the motion for an interim in.jilllction is dismissed. This 

matter is adjourned to 18th ~Jarch 1996 for the respondents to file statements of 

d~fence. Question of costs is resenred. 

There is cne final matter. Counsel for the first respondent made 

application to strike out the first respondent from these proceedings. He 

presented ,-:e11 prepared submissions in support of his application. T intend no 

( 
disrespect to learned cOlll1sel for the first respondent and his Hell prepared 

submissions by not ansHering his submissions in this judgment. It is ,just that 

I am of the vieH those submissions raise important issues Hhich require careful 

consideration but there is a pressing urgency on the Court to deliver this 

jUQ","IIlent ,,,i thout further delay. COilllsel for the first respondent is hOHever 

granted leave to present again his submissions and application to strike out the 

first respondent at the substantive hearing of this matter. 

T /" M .-t:. ..r .. f ........... :-:.~~ ..... 
CHIEF JUSTICE 
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