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IN THE SUPREME COURT OF WESTERN SAMOA

HELD AT APIA

C.P. 447/93

BETWEEN: COMPUTER SERVICES LIMITED
A duly incorporated
COMPany having its
registered office at Apia

First Plaintiff

A N D LAUANO ATI TLAOA of Apia,
Workman

Second Plaintiff

! A N D: H,J. WENDT & SONS LIMITED
a duly registered company
having its registered
office at Apia

Defendant

. Vaai for first and second plaintiffs
. Hamu for defendant

Counsel: L
L.

o

Hearing: 6 & 10 March 1995

Judgment: 28 March 188hH

JUDGMENT OF SAPOLU, CJ

Evidence:

From January to March 1993, the second plaintiff was cperating
a weekly newspaper, called Samca Bulletin, from a room in the
defendant’s two storey building at Saleufi en a lease basis at a
monthly rental of 3600. So what we have here was a landlord and

tenant relationship. Under the lease the second plaintiff as

-
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tenant was also to pmay for the electricity charges in addition to

the rent:_ For the purpose of printing and publishing his weekly
newspaper, the second plaintiff had in the room he used in the
defendant’s building, equipment, furnitures and fittings. Amongst
the equipment was a computer and laser printer which the =econd
plaintiff had obtained from the first plaintiff in September 1992,
The price of the computer and laser printer was $8,700 and the
seconrd plaintiff had paid only %500 towards that price. It is
clear that both counsel accept that at all wmaterial times ownership
of the computer and laser printer was with the first plaintiff. So
there is no dispute in that regard.

Unfortunately, the second plaintiff did nct pay any rent from
Januarv to March 1992 for his usge of the room in the defendant's
premigses. He did, however, wake a payment by cheque at the
commencement of the lease hut £hat cheque is sgaid to have bounced,
So in the first week of March, the defendant locked up the room
which was used by the second plaintiff and all the equipwment,
furnitures and fittings in the room and banned the second plaintiff
from re-entering or using the room. The second plaintiff was also

refused permission fto remove any equipment or other chattel from

rh

the room. Then hy letter of 30 March 1993, the secretary of the

defendant counpany who alsc holds office as a director of the

L
company, advised the second plaintiff that he owed the company a

total amount of §2,012. It is clear from the evidence that that

o
ameunt comprised of arrears in rent and unpaid electricity charges.
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A request by the defendant in the same letter to transfer the
ownership of the computer and laser printer to the defendant as

securitye.for the debt was not accepted by the second plaintiff.

After 30 March, an employes of the first plaintiff visited the
searetary ol the defendant company at his place at Alafua, and
ancording to his evidence he tald the secretary of the defendant
company that he was there to get the computer and printer which had
been used by the second plaintiff as they were the property of the
first plaintiff. The reply by the defendant’s secretary was that
the computer‘and printer had been sold. On 19 June 19293, the
sonlicitor for,the Tirst nlaintiff called the defendant’s seocretary
on the phone and put to him a proposal by the first plaintiff to
pay off the rent and electricity charges owing by the second
plaintiff for the return of the computer and laser printer to the
first plaintiff. Then hy letter of 22 Juns 18393, the second
plaintiff wrote to the solicitors for the defendant with a proposal
for paying off his unpaid rent and electricity charges and
requesting the return of the computer, the printer and his personal
bhelongings which had been taken possession by the defendant, The
second plaintiff also pointed out in the same letter that the
computer and printer were the property of the first plaintiff.
Ther by 22 July 1983, the same emplovee of the first plaintiff{ who
ha& visi%ea the defendant’'s secretary at Alaftua sayvs he went to

Vaitele and offered to the defendant’s secretary a cheque to cover

,
the total amount of the unpaid vrent and electricity charges.




However, the defendant’s secretary simply locoked at the cheque and

gave it back to the first plaintiff’s employee,

The evidence {for the defendant which was given by its
secretary, 1s. substantially the same as that  given for both
plaintiffs as *to the occupation on a lease basis by the second
plaintiff of the defendani’s premises and how that cccupation came
to an end. The defendant’s secretary also seems to say that he did
not accept the young man who vigsited him at Alefua as genuine as he
had nothing to confirm his identity as an employee of the first
plaintiff, 'Furthermore, he had no other computer in his houss
apart from hig own two computers. He also says that the defendant
still has the computer and printer in gquestion. According to the
defendant’s secretary, the first time he became aware that the
computer and printer belonged to the first plaintiff was when the
solicitor for the first plaintiff called him on the phone in 1993
and offered to pay the second plaintiff’s debt by cheqgue. The
second time wag through the letter of 23 June 1993 from the second
plaintiff addressed tc the solicitors for the defendant. As to the
evidence about the cheque given to him at Vaitele in July 1993, the
defendant’s secretary sayse someone Just came to his office and
waived something at him; he did not know if it was a cheque. in
any avent he says that the second plaintiff is also liable for rent
and electricity for bLhe month of April. So the total cutstanding

amount for rent and electricity charges was $2.615.
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That is the material evidence in this case and I turn now to

the claims by the first and second plaintiffs.

Plaintiffs claims:

3

he Tirst and second plaintiffs claim in conversion and

-

detinue against the defendant. " There has been no single
formalation of what constitute the tort of conversion but there are
a number of formulations which seem to convey its egsential nature.

One such formulation is that stated by Somers J when delivering the

judgment of the New Zealand Court of Appeal in Cuff v Broadlands

e
Finance Ltd [1987]1 2 NZLR 343 a rase cited by counsel for the

plaintiffs., AL p.346 of that Jjudgment Somers J said :

"The tort of conversion is censtituted hy the interferencs
"with the uses and possession of a chattel of another,
"wilfully and without lawful justification. It requires a
"dealing with the chattel in a manner inconsistent with the
"plaintiff’s right and with an intention in so doing to deny
"that right, or to assert an inconsistent right. See e.g
"Salmond and Heuston on Torts (18th ed., 1981) p.2%2., It ;
"commonly arises when the plaintiff’s chattel taken by the
"defendant with the intention of exercising dominion ocver
"1t whether permanently or only for a time. Conversion may
"also arise in other ways, as where a defendant who innocently
"obhtains possesgsion of a chattel is chown to have an intention
"Lo retain it against a plaintiff who hasgs the immediate right
"to possession. In such a case a demand by the plaintiff and
"a failure to comply with the demand by the defendant is the
"usual, but not the only means, of establishing the
"defepdant’s intent and the plaintiff may sue in detinue for
"the return of the specific chattel, or in econversion for
"damages',

[ ]

This passage, apart from heing a statement of what constitutes the

u
tort of conversion, also points out that if a plaintiff seeks the
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return of a chattel which a defendant has refused fte¢ return upon

demand, then the action 1s in detinue.

Another formulation of the tort of conversion is that provided

in Street on Torts, Bth ed., pp 36-37 where it gays : -

"Conversion may be defined as an intentional dealing with
"goods which is seriously inconsistent with the possession
"or right to immediate possession of another person.

"That tort protects the plaintiff’s interest in the
"deminion and control of his goods; it does not protect
"his interest in its physical conditicn. It follows,
"therefgre, that the tort is much concerned with problems
"of title to pevsonal property. TIndeed, many cases on
"conversicn are in essence disputes on title which often
"involve, complex rules of commercial law".

And in Salmond and Heuston : Law of Torts, 12th ed., p.101, it is

there said :

"A conversion is an act, or complex series of acts, of
"wilful interference, without lawful justification,

"with any chattel in a manner inconsistent with the

"right of another, whereby that other is deprived of the
"use and possession of it. Two elements are combined in
"such interference:; (1) a dealing with the chattel in a
"manner inconsistent with the right of the person entitled
"to it, and {(2) an intention in so deoing to deny that
"person’s right or to assert a right which is in fact
"inconsistent with such right".

At ».100 of Salmond and Heuston : Law of Torts, there are three

distinoi methods stated, whereby one person may deprive another of
his property; and these are (1) by wrongly taking the property,
(2) by wrongly detaining the property, and (3) by wrongly disposing
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of the property.

In Fhe Law of Torts in New Zealand by Tedd, Burrows, Chambers,

Mulgan and Vennell, it is stated at p.489% that

"'The wrong of conversion consists in any act of wilful
"*interterence with a chattel, done without lawful
"tiustification, whereby any person entitled thereto is
"tdeprived of the use and possession of it’. Conversion
"is, thus, a wrong to . a possessory right in goods.....The
"action of trover covered three distinect situations in
"which a person might deprive another of his gocods, and
"thug be guilty of a conversion and liable in an action

"of trover, He o1 she might wrongfully take the gonds,
"wrongfylly detain them or wrongfully dispose of them.

"In the First casge,; tLhe defendant has gained possession

"by wrongful appropriation. In the second case, posses-
"sion of, the gocods is acquired rightfully but is retained
"wrongfully, In the third situation, the goods are neither
"taken nor wrongfully detained, but the defendant has dealt
"with or disposed of the goods in such a way that they are
"lost to the true owner. Originally trover was limited

"to the third situation, but the modern tort of conversion
"has bheen extended to cover all three situations”,

Having referred to these formulations of what constitutes the
tort of econversion, I will now turn to relief in detinue as the

second plaintiff’'s action is in detinue.

As printed ocut in the passage cited from Cuff v Broadlands

Finance Ltd [1987] 2 NZLR 343, an action in detinue will lie where
a plaintiff seeks the specific return of =a ochattel which a
L]

defendant has refused to return on demand from the plaintiff. In

General and Finance Facilities Ltd v Cooks Cars {Bomford) Ltd

(19631 2 A1l E.R. 314, 318; another case cited by counsel for the

=~}




plaintiffs, Diplock L.J (as he then was) said

"the action in detinue partakes of the nature of an action
"in rem in which the plaintiff seeks specific restitution
"of his chattel. At commeon law it resulted in a Jjudgment
"for delivery up of the chattel or payment of its value as
"asgesgsed, and for payment of damages for its detention”.

Thus the action in detinue is egsentially for the recovery of a

chattel which has been withheld by one person despite a demand for

its return by another. Judgment may not only he given for the

return of the chattel to the claimant where that is the appropriate
L]

action in the clircumstances, but also for damages for the detention

of the chattel.

Defendant’s lawful Justification:

The matter of lawful justification or defence raised by the
defendant *to hoth actions in conversion and detinue 1is the
landlord’s right to distrain or levy distress for arrears of rent

due under a tenancy. Self-help by the landlord to the chattels of

the tenant is the essence of this right. It is explained by
R Connard in an article entitled "The Landlord’s Right to Distrain”

published in Studies In The Law Of Landlord and Tepnant edited by

Professor Hinde where the learned author says at p.Z228

L ]
"Broadly, the right to distrain is a right possessed by
"a landlord by virtue of the landiord and tenant relation-
"ship to enter the demised premises whenever the rent has
"not been paid by the due date and to seize gufficient of
"the tenant’s chattels as will cover the amount owing.
"Cnee the landlord has what may loosely he called ‘earmarked’

8




-~

"the chattels the subject of the distress {i.e. ‘impounded’
"them), they are said to be ‘in the custody of the law’ and
"no person with hnowledge of this may thereafter remove them
"without rendering himself liable to treble damages to the
"lamdlord ‘for pound breach’”.

It is to be noted that this statement of the law represents the
legal position in New Zealand and it specifically provides that the
landlord under the right to distrain or levy distress may seize
sufficient of the tenant’s chattels to cover the amount of the rent
arrears, This is because of section 3(1) of the New Zealand
Distress and Replevin Act 1908 which provides that no person shall
distrain in ;éspect of chattels other than those of the tenant or

a "person in possession of the premise”.

The English position in this regard is different. In Abingdon

Rural District Council v O'Gorman [1968]1 3 All E.R. 79, 82; another

nrase also cited by counsel for the plaintiffs, Lord Denning MR

said

"At common law the rent issued out of the land. The land-
"lord wasg entitled to distrain on any goods or chattels
"that were on the premises to whomsoever they belonged”.

So under Bnglish common law the landlord may seize any chattel he

finds on the premises, inoluding chattels not owned by the tenant,
[

when he distrains for arrears of rent. There is thus, a difference

hetween the New Zealand and English positicns as to the chattels

which can be the subject of a landlord’s distress, Both such




positions are not of course binding on the Western Samoa Courts.

in my view, however, the New Zealand position has more to
commend itself in this regard. The right to distrain for arrears
of rent should =2pply only to the chattels of the tenant which are
found on the leased premises. The tenant is the person who owes
rent to the landlord and it is only right and good sense that only
his chattels as found on the leased premises can be subject to
distress.‘ Chattels which bélong to others and found on the leased
premises are not so liable. I am reinforced in this view by the
fact that th; Jandlord may sell the chattels he has impounded if
after the lapge of a reasonable time the tenant has still net paid
the arrears of rent. S0 1f the 1landlord ocan impound and
subsequently sell the chattels of an innocent person to pay up a
tenant’'s arrers of rent, that will he a grave injustice to the
innocent person who owes no rent to the landlord. So the
Western Samoa common law position 1s similar to the statutory
position under the New Zealand Distress and Replevin Act 1908 and
the English Statute (Distress) 2 Will. & Mar. c¢.s, which give the
landlord a2 power to sell chattels the subject of distress, and
different from ancient English law where the landlord had no power
of sale in, respect of chattels the subject of a distress.

v

There 1s one other point that I need to refer to in respect of

the landlord’s right to distrain for rent because of its relevance

in this case. The landlord should only seize and impound what is
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reasonably necessary of the tenant’s chattels to cover the amount
of the agrears of rent due to him. What is reasonably necessary is
a gquestion of Tact depending on the circumstances of sach case. If
the landlord seizes and impounds chattels which are more than
reasonably necessary to cover the arrears, then he may be liable to

the tenant for an excessive distress. Ag was said by R Connard in

hig article "The Landlord's Right to Distrain” in Studies In The

Law of Landlord and Tenant at p.243 :

"The digstress must he reasonable in amount, i.s the landlord
"is only entitled to distrain on such chattels as are
"reasonably necessary to cover the rent accrued due for which
"the distress is made, Failure to do so does not make the
"distresg illegal, bult will render the landlord liable to

"the tenant in damages for an excessive distress”.

And at p.248, the learned author went on to say :

"a distress 1s excessive where the chattels seized are
"of a value greater than is reasonably necessary to
"gatisfy the amount of rent for which the distress was
"made. The measure of damages in this instance is the
"value of the chattels seized lesgss the rent due and
"expenses. The person aggrieved is entitled to recover
"for any gspecial damage that he has suffered through
"heing deprived of the use of the chattels taken
"unnecessariliv’,

What is réﬁsonably necessary is a question of fact in each case,
Simply because the chattels seized are greater in value than the
total amount of the arrvears of rent due does not necessarily make
the disgtress excessive, for the chattels seized may bhe the only

chattels that the landlord can distrain on and theres is no cheaper
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chattel on which distress can be levied. it may also not be
possible for a landlord teo find a tenant’s chattel whose value is

exachtly the same as the amount of the rent arrears.

The final point which needs to be mentioned in relation to the
landlord’'s right to distrain is that this right is inplied in all
leases. Inder section 107 of the Property Law Act 1952 (NZ} the
power of the lessor (landlord) to distrain for rent is implied in
all leases with certain exceptions which do not apply in this case.
This New Zealand statutory provision is still applicable in
Western Samoa by virtue of the Reprint of Statutes Act 1972,

Application of law fto evidence:

Dealing first with the claim in convergion by the first
plaintiff, it is clear to me that when the defendant locked up the
rcom which was rented by the second plaintiff and detalned therein
all the item=z of property which were in the room, it had no right
to detain the computer and laser printer which were the property of
the first plaintiff. The reason is that if the defendant was
purporting to distrain for the second plaintiff’s arrears of rent
and unpaid electricity charges, then he could not have seized the
computer and laser printer for they were not chattels which
heleonged to the second plaintiff as tenant. The same may be said
of the faximachine which did not belong %o the second plaintiff as

tenant .

ot
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Secondly, after the defendant was informed +through 1its
secretar} in discussicons with the golicitor and then with counsel
for the first plaintiff and by a letter from the second plaintiff
to the solicitors for the defendant, that the computer énd laser
printer belonged to the first plaintiff, the defendant did not hand
over the computer and printer. And that was so despite the offer
from the first plaintiff's sclicitor to pay up the second
plaintiff’s outstanding arrears of rent and electricity charges.
In addition there is also the chegue sent to the defendant’s

secretary to cover the second plaintiff’s indebtedness but was not

accepted by the defendant’s secretary.

=t

“rom all that evidence, 1 am of the view that the elements of
the tort of conversion have been establighed by the first plaintiff
against the defendant,. The defendant's right *fto distrain as
landlord does not extend to the first plaintiff’s chattels as the
first plaintiff was not a tenant at the defendant’s premises. T
will give Jjudgment for the first plaintiff in the sum of $8,200
being the balance claimed of the purchase price of the computer and
printer, I will also award general damages of $750 to the first
plaintiff, Costs are also awarded to the first plaintiff to bhe

fixed by the Registrar.

As to the eclaim by the second plaintiff, I must first of ail

say that I heve to disallow the defendant's claim that the second
o . ey il

plaintiff should also pay for the rent of Anril 1883, There is no
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legal basis feor this alain, Tha secend plaintiff’s claim in
detinus ie foo the return of certain items of preperty taken by the
defendant. Y¥ow the Tax machine has been given back to its real

owner, So that part of the claim is disallowed. Likewise the

I~

oclaim for the return of the computer and printer ig also disallowed
as that has already been dealt with  under the judgment for the
first plaintiff. That leaves only the claim for the return of the

bicyele, desk, two chairs and electriec jug.

In spite of some ambigquities in the evidence in relation to
the claim by the second plaintiff, I am satisfied that his claim in
detinue for the return of the specified items of property should
not succeed. In fapt I have been wondering whether the proper
course of action for the =econd plaintiff to take was to ‘replevy’
the chattels in question by seeking a ‘writ of replevin’® for their

recovery rather than to sue in detinue or conversion.

Be that as it may, it appears to me from the circumstances of
this case that the defendant’'s action in locking up the room used
by the second plaintiff and detaining therein the chattels which
were used by the second plaintiff in his newspaper business, was
tantamount, to distraining for arrears of rent owing by the second
plaintiff by impounding the chattels locked up in the room. And it
does not mgtter whether the defendant as landlord distrains for

rent arrears during the existence of the tenancy or within a

reasonable timé‘after the determination of the tenancy. In this




case there is some uncertainty in the evidence as to whether fhe
defendan£ was also deterwmining the tenancy with the sescond
plaintiff when he distrained for rent arrears. However, as I have
said bLthe right to distrain or to levy distress wmay be exercised
either during the existence of the tenancy or within a reasonable
time after the determination of the tenancy. There may be some
question ag te the manner in which the chattels were sgeized and
impounded in this case as the value of all chattels impounded by

the defendant was clearly excessive considering the amount of the

rent arrears and electricity charges. However, that concern has

been resolved as it is clear that the computer and printer as well

as the fax .machine detained by the defendant were not the
properties of the second plaintiff. And fhe fax machine has been
returned to its true owner and judgment has been given to the first

plaintiff for the value of the computer and printer.

Iin my view then, the defendant in the exercise of his right to
distrain was entitled to impound the second plaintiff's bicyele,
desk, two small chairs and electric jug. The total cost of those
chattels would appear to be within the range of the total amount of
the arrears owing by the second plaintiff. One disquieting feature
of this case was the defendant’'s refusal to accept the offer by the
first plaintiff to pay off the second plaintiff's arrears of rent,
T have givén much thought to that factor, howsver, I have come to

the view that the offer to pay off the full indebtednsss of the

wl
second plaintiff at once was not from the gsecond pilaintiff but the

pod
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first plaintiff, and it is clear that the first plaintiff was only
concerned about the return of its computer and printer and not with

the return of the second plaintiff’s chattels.

The second plaintiff’s action in detinue 1is therefore

dismisged. However some adjustment should be made tc the amount

owing by the second plaintiff to the defendant as the computer and

printer are now with the defendant but the second plaintiff had
paid $500 towards the price of those chattels. I would also have
to make some allowance for depreciation for the period of six
monthg during which the second plaintiff had the use of the
computer and printer, I will allow $300 for depreciation taking
into account local conditions. That leaves $200 to be deducted
from $2,012.42 which is the total amount of the rent arrears and
cutstanding electricity charsges, That leaves a balance of

$1,812.42,

In conclusion, I would thank both ecounsel for their well

prepared and researched written submissions.

: FFA S,
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CHIEF JUSTICE
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