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MISC 19107
of the Criminzl Procedurs
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POSALA of £zia, Samoan

JUDGMENT OF SAPOLU, CJ

The applicant in this case was jointly charged with one Ioane

Soosemea with causing grievous bodily harm. He wa

with assault.

n

lso individually charged

v

Both charges were tried before this Court and found proved

beyond reasonable doubt against the applicant. His

was acquitted of the grievous bodily harm charge.

co-accused Ioane Soosemea

The applicant has now

applied under section 108 of the Criminal Procedure Act 1972 for a retrial

in respect of both charges. As to the charge of grievous bodily harm, the

ground in support of the application is that fresh evidence has come to

light since the trial which proves that the applicant is not guilty of that

charge. In respect of the assault charge the applicant says he was not

aware of that charge.
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Before dealing with the grounds in support of the applicaticn for a
retrial, the Court will make a few comments on section 108 of the Criminal
Procedure Act 1872 which is the provision under which the present zcplication

f our Act is bassd on ssgtion 75

is made. In the first place, section 108 of

cf the Summary Proceedings fZct 1957 (NZ) but it must be noted that since 1972

oresent apglication. I onlv make mention of this point here so tnzt while
New Zealand authorities on ssction 75 of the Summary Proceedings 4ct 1957 (NZ)
are highly persuasive authorities to the interpretation and application of

cedure Act 1972, it must be borne in mind

ct

ion 108 of our Criminal ?Pr

(o]

sec
with caution that the New Zsaland 4ct has been the subject of amencments

since our Act was enacted in 1972. It also appears from section 108 of our
Act that an application for a retrial must be made to fhe Judge who presided
at the trial where the applicant was convicted unless that Judge had died

or ceased to hold office then the apﬁlication will have.to be made to another
Judge. Such application will have to be made within 14 days after conviction
and stating the grounds of the application. I will put aside the guestion
whether the applicant has been convicted or not és counsel did hot raise the
point and the applicant seems to proceed on the basis' that there has been a
conviction. The final matter regarding section 108 of our Act is that there
is no expressed l;mitation on the grounds on which a retrial may be sought

and the Court has a discretion which is to be exércised judicially in deciding
whether to grant or refuse a retrial. 'And if a retrial is granted whether

it is to be a complete or limited retrial.

Now that brings me tack to the grounds of this application for a

retrial. Dealing with the first ground of the application, namely,



fresh evidence which has come to light since the first trial, it must be
said at once that simply because a fresh evidence is new, in the sense that

it was not adduced at the trial, and that it would not have been r

szasonably
avzilable at the trial, are not sufficient reasons o justify the granting
cf z retrial. The fresh evidence must z2lso be credible. If crsiible, it
rust alsc, when considered Together with otner evidence, iszd tTc z reasonatls

vidence'" cases : X v Mareo (No. 2) [1946] NZLR 297, R v Calendar

[1947] 290, Re Occonor [1953] NZLR 584, R v Barr (Alistair) [1973] 2 NZLR 95,

R v Dick [1973] 2 NZLR 669 and R v Baker [1976] 1 NZLR 419. I must, however,

point out that these authorities relzte to the recegtion of fresnh evidence

and the use which mazy be made of such fresh evidencs in an appezl against

o)

conviction to the New Zealand Court cf Appeal for the purpos

o

of granting a
new trial. However, it is my respectful view that what is said in those
authorities about fresh evidence having to bé credible of leading to a
reasonable doubt as to the guilt of z defendant, also apply to an application
for a retrial under .section 108 of our Act. There is the comment in Maxwell's

Summary Proceedings and Police Court Practice, p.110 in relation to section 75

of the Summary Proceedings Act 1957 (NZ) which says :

"The rules of the Court of Criminal Appeal relating to the
"granting of a new trial are more appropriate to the granting
"of a rehearing of an information for a summary offence".

The fresh evidence tha£ the applicant says he was not aware of at the
time of the trial but which has come to light since the trial is thé evidence
his co-accused, Ioane Soosemea. In his affidavits, Ioane Soosemea says that
on the night of the incident from which the charges have arisen, he heard

the applicant calling out "who stoned the house" and when he came to the
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front of the house, he saw the applicant in a white shirt proceeding down
the road. So he ran after the applicant and when he came to the applicant
he fell down and when hs got up again the applicant had gone on. S£o he

P : L : . is . . riw s o s
followed and found the applicant standing under a mango tree with z. wnol
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a boy nesz ne road and so he asked that boy if it wzs hi

1
ot

nouse and the boy replied yes. Ioane says he then punche

[0]

ie then held znis hezd znd szid,

(=

causing him <o fall down. nhe girl E
"Please Icznz he's my brother". So Iocane walked awzv. But as he was still
angry, loare says he turned back to the boy as no ons was paving attention
to him and ne punched the bey again and he saw that nis punch really affected

the boy. 4t that time he saw the applicant on the rcad being led away by

Teti and sc he followed them home.

Now Ioane Soosemea lives with the applicant in the same house at
Lalovaea and is a relative of the applicant. He also says in his affidavits
that when his solicitor asksd him during the trial as to what had happened
he replied he knew nothing. He also says that prior t§ the trial in May
this year, he met one Taylor Leota who said to him that he is a brother of
the victim, Faitala Leota. Taylor Leota then, according to Ioane, ﬂold him
that his family had agreed to put the blame oﬁ the applicant. Ioane also
says that during ;he trial a woman whom he thinks is named Tofi, came tb
him one afternoon as he was sitting outside the Courthouse a;d said to him
not to worry as everything will be on the applicant's head. Then abéut one
or two days after the trial, as he was sitting outside his family's house,
Toane says he saw Filivaz a boy of the victim's family. So he whistled

to him and went over and told Filivaaz whether he understood that it was him

(Ioane) who assaulted his brother. Filivaa replied it was too late as his



family has decided to put the blame on the applicant. TIoane thnen says in

affidavit that about five days after the trial, he met the victim on

his

the road and he asked the victim whether he knew that it was nim {Zozne)

who zssaultzd the victim. Icane 2lso szys that he was never Intserviswed by

his previous counsel in his office prior to the trizl. He was orniv inter-

viewsd by nis previous counsel zbcut twe Zzys after the trizl wnsn 22 was

asxel to rz_zte what tne witness Tcfi nad said to nim outsics Tz Iourtnoussa.
To support the fresh evidence now given by Iczne Soosemszz, the appli-

cant gave evidence himself and also called other witnesses. ntially

which the

]

=

cant says is the fresh evidence from-Ioane Sooserms

adduced in the present application for a retrial. The witnesses

Oncfiamaalii Falaniko and the applicant's wife both testified thzt Ioane

told them the same story about his involvement in this incident as Ioane has

now related to the Court. In cross-examination of Onofiamaalii Falaniko by

counsel for the respondent, that witness admitted he did see ths zssault

committed by the applicant but then he changed his evidence e-zxamination.

J

The witnesses Lusa Taiulu and Tito Latu wefe also called by
testify that one afternoon during the trial while they were
the Courthouse with Ioane Soosemea, a woman with brown hair

4
il

Ioane not to worry as everything has been blamed on e apﬁl

Taiulu also says that woman has long hair.

Now the evidence for the applicant is strongly denied
for the respondent. According to Elsie Esera whose evidence
the Court at the trial, all she said to Ioane on the night o

was "Do you have any brains".

the applicant to
sitting outside
came and said to

icant. Lusa

by the witnesses
was accepted by

f this incident

She did not mention Ioane's name as she did
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not know his name at that time. This witness also says that on Sunday
morning, 14 May this year, she was at Lynn Netzler's store at Motootua to
do shopping when Ioane called out to her to come over and talk witz nim.

Joane then said to her zbout her family trying to put the blame on tne

applicant even though the zpplicant did not assault the victim. ZIlsie says
she walked away from Iozns as she did noct want té heer anvining frcom nim
again. Tnen agzin on Thurszday evening, 2% May this year, Zlsis s2vs she
was on her home from schocl when Ioane called out again to nsr infront of

their house. But Elsie reglied she did not want to talk to nhim agzin and

she continued on walking to her home.

ocout a

The victim also gave evidence. 1In his affidavit he says that

f

-

-

week after the {rial as he was on his way home with another boy, Icane

whistled .to them from infront of the applicant's house and told them to
wait. TIoane then came out of the house and asked him whether he knew who
assaulted him and he replied yes. Ioane then accused the victim of not
telling the‘truth and said that it was him (Ioane) who banged.Elsie's head
against the power poie and pulled him away from Elsie and evenﬁually
assaulted him. The witness Tofi Esera whg?glso called for the respcondent
denies that she ever talked to Ioane Sooseméa outside of the Courthouse nor
tell him not to worry as everything will be on the applicant's head. Tofi
also says she had no desire to talk to Ioane because of his involvement in
the assault on the victim. The Court also noticed when this witness was
giving evidence that she has black hair and not brown hair and her hair is
also short and not long. The witness Filivaa for the respondent also‘denies
that he said to Ioane you are late as our family has decided to put the
blame cn the appliicant. What Filivaa séys is that about a week after the

trial as he was walking past the applicant's house, Ioane whistled to him .



to stop. Ioane then said to Filivaa that it was nhim (Ioane)

, K
the victim. And when Filivaa replied he was trying to cover

applicant, Ioane insisted that it was him (Ioazne) and not the
assaulted the victim. ?i;;vaa alsoc says that on Thursday, i
year he met Ioane cutsids of the Courthouse and when he asx2id
the Court procesdings, Iozne replied that he does not know wi
involved a3 he did not zz:szult the victim. Filivzz =z21so szus
tcld him that the only rszason why he admitted to thz Police ¢
the victim was because hs did not want the applicant to-be in

Member of Parliament. Since mes

n

1s a

Court proceedings as he

the Courthouse, Filivaa

V)]
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he has met with Ioans. again twic

¢

said to him if the appliczant

goes to prison there will be no

af was also concerned about the apd

after their family and Ioane

membership 1in Parliament. The witness Taylor Leocta who was
the respondent denies that he ever told Ioane Soosemea not to
family had agreed to put the blame on the applicant. He also
that Iocane had approached other members of his family shortly
and told them it was him (Ioane) and not the applicant who as

victim.
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wno assaulted

up for the

agcilicant who
“ay Thnis
Zcans zbout
v hz was
“nzT _cans
nzT n2 assaultec
volved in the

ting Ioan

e and
also called by
worry that his
says he knows .
the trial

saulted the

I must say that after due consideration of the fresh evidence now given

by Ioane Soosemea, there is no doubt in my mind that if the purpose of this

evidence is to'exonerate the applicant and place the whole assault on Ioane

Soosemea, then the evidence is so incredible that it must be false.

There

was an abundance of credible evidence at the trial by eye witnesses including

Elsie, Tofi and the victim that it was the applicant who assaulted and caused

grievous bodily harm to the victim's chin. This is not a case where there

was no direct evidence from believable eye witnesses. There were eye
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witnesses as well as the victim whose evidence were heard and accepted by

the Court. There was also the evidence from witnesses who came onto the

Court did not accept that those witnesses wno arrived later on the scene
were telling the Court all thzt they observed. It zlso appears incredildle
to the Court that since July 13583 when this incident took plzzs Zozns
Socsemea kKezt all this story 2o nimself until May this year witnous tslling

the applicant or his wife zzout it even though they live in tne same nouse

Ct
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and Icane Soosemea was beirz jointly charged with the applican
grievous bodily harm. The svidence by Ioane Soosemea, especially those

parts where he says that members of the victim's family had told him not to
worry as their family had decided to put the blame on the zaprlicant, are all
denied by those members of the victim's famiiy. There is zlsc the evidence
of attempts by Iocane Soosemea to convince certain members of the victim's
family that it was him and not the applicant who assaulted the victim. This
evidence is not really denied by Ioane Soosemea. In fact I find Ioane
Scosemea's actions soon after the trial when he weni around
telling members of the victim's family that it was him and not the applicant
who assaulted the victim as consistent with what the witness Filivaa told

the Court that Ioane Soosemea told him he was concerned about the applicant

- going to prison as well as his membership in Parliament. I was also not
impressed with Ioane Soosemea in the witness stand. It must also be noted
that there is nothing in the fresh evigence which Iocane Soosemea proposes

to give that categorically denies the applicant's involvement in the two
assaults which gave rise to the charges, and as related by eye witnesses

like Elsie, Lisi, Tofi and the victim at the trial. In all I reject
the fresh evidence now proposed by Ioane Soosemea as unbelievable

and incredible. I also find that it has not been demonstrated that any
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miscarriage of justice occurred in the first trial because of the absence
of the fresh evidence Ioane Soosemea now proposes to give. The first ground

ssed.

b

of the agplication is therefore dism

~nd ase ~ wART Ty sy = Llan wedA=2 Tadea i - TAan Am~mamas cima Andes
grievous Scdily harm to thne victim Fzizzla Lecta. Icane Scosemesz wzs onl:
-~ [ R T PN maroa AT ~nd oA ~ mAA3 T Ay NaAnsima Finapya aa SAarsiae
ZCQULTTEI CI Tae charge oL SrleveuI ITILLlYy narm DeLIzuse Ther 23 IZUCT
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whether ne was a party to the asszult oy the applicant on ths ciim resulting

in grieveous bodily harm. It appears from evidence accepted at tne trial
that Ioane Soosemea came onto the scenz while the victim was lying unconscious

on the road and the applicant had 1e7t the victim.  Ctherwise if ZIocane

Soosemez was assaulting the victim 2t <he same time that the applicant was

ct

also assauliing the victim, then that would have been a joint asszult and
both Icane Soosemea and the applicant would have been liable for the conse-
quences. The reason is that they would be acting together and therefore

aiding and ebetting one another in inicting grievous bodily harm on the victim.

Coming now to the second ground of the application, it is important to
ask whether what happened here has resulted in a miscarriage of justice.
After all not every defect or irregularity will result in a retrial. A defect
or irregularity must, in the circumstances of the casé, be shown to have

resulted in a miscarriage of justice : see generally Maxwell Summary Proceedings

and Police Court Practice, p.110. What happened here is that when the appli-

cant was arraigned for pleading, his then counsel in accordance with normal
practice where a deféndant is represented by counsel, advised the Court
that the charges be taken as read and the applicant's plea was one of not
guilty to the charges. The two charges in this case were grievous bodily

harm and assault. The applicant says he was never informed by his then
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counsel at any time about tnhe assault charge. It was only during the trial
when his counsel made submissions towards the end of the trial that he

realised that there may be another charge against him and it was after the

IS . 1 o3 oo - -~ ~p] = a -~
trial that his counsel conlirmed that there was an assaulti chrargs.

Now <he applicant wzs represented 2t his &trizl by zan experisncsd criminal
hl b -~ o s 2 = ~= 7. - -~
lawyer No Zcubt counsel, wno was awars 0of the grisvous tolily nzrm znd

) [ - 3 3 3 “ 3 Raf
the assault charges, had tc:n charges in mind when conducting the defence

for the applicant. Counssl nad also entered a not guilty plsa to both

charges. Wnen the applicant gave evidence at his trial, he denied assaulting

n

the girl

(5]

"the girl". He said he was merely trying to arrest her. This i
the applicant was charged with having assaulted. fhe applicant also said

at his tﬁial that when he zulled at this girl he thought it was the victim
and when.he realised that it was a girl and not the victim he released her.

The evidence by this girl wrhich the Court accepted at the trial was that the

applicant held her hair anZ cushed her head against an electric power pole.

So essentially the azplicant at his trial denied assaulting the girl
as he was merely trying to arrest her whereas the girl said the applicant
pushed her head against an electric power pole. Whether or not the applicant
knew of the assault charge, it is quite clear that he did deny that assault
in his evidence and his counsel had also entered a not guilty plea to that
assault charge. ft‘ Just so happened that on the r*e;evant evidence at the trial the Court
accepted the girl's evidence as opposed to the applicant's evidence. So there ‘was really
no miscarriage of justice. I do not believe that the applicant's evidence
on this part of the case would have been any different, if say, he had
known of the assault charge. If it had appeared that as a result of the

applicant not knowing the assault charge a miscarriage of justice had
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occurred, this Court will have no hesitation in granting a retrial in respect
of the assault charge. But there has been no miscarriage of justice. The

second ground of the application is therefore also dismissed.

cema1YT A~ hi s < 3 = . C . -} o~ o e
would also add in conclusion that where counssl asxs the Court to
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T2Ke Tnhe chnarges against = Zefendzn s read znd nen en » e Ul K
Tana P - e~ - ~~ - A= 3 A - o~ 2 A - ~ - - - - -~ —~——~
Diea, cocunsel must, as his duty rszzulres, Inform ths clisnt 22 <o Tne cnarzss

especially if there appears to bz zny doubt cn the mztter.

In all then, the aplication for a retrial is dismissed.
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