¢ Regastratlon Amandment Order 1921. ThHat clause provides as fellows: ;:ﬁ

. 'IN_THE SUPREME COURT OF WESTERN SAMOA SR
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BETWEEN : AIR NEW ZEALARD LTD
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founsel : R. Drake for Applicant
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Hearing @ February 1993

Judgmeﬂs e h?% Aprll 1963

JUDGMENT UF SapOLU, C.J.

The appllcant in this case seeks an order for the removal of 3 caveat

placed on i{leelata property pursuvant to clause 11 of the Samoa Lang

@
"11(a) fﬂpun the receipt of any cavest the Registrar shall notify
: the sseme t¢ the person 2gainst whose estate or 1nLerest
‘the caveat has been lodged.

~

{(b) .Svch person may, if he thinks it, summon the caveator,
' “er. the person on whose behalf the caveat has bean lodged,
to gttend before the Supreme Court or 2 Judge fo show cause
why such caveat should not be removed.

{¢). Such Court or Judge, upon proof that such perscn has been
©orgiummoned, may make such erder in fhe premises, sither _ -

'”eﬁparte or otherwise, as to such Court or Judge seems moet".

Because of'{hE‘WGrdihg of clause 11(bj the caveator was cslled upon to give

evidence first in order to show cause as fo why her cavezt should not be

removed. In an unrepbrted decision of thnis Court in Imo v Pereira [1978]

" the Court said, "Under the New lealand legisletion it was decided in

In re Peychers Caveat [1954] NZLR 285 that the onus of proof in such matter

as there was. on the person mov1ng for th: withdrawsl of a caveat. However,

the wording dfpclause 11(b) is such that I am of the opinion that in this

country the onus in such matters rests on the caveator®.




The evi shgyﬁﬂthat:the caveator who was in Paris, france, wanted

to purchase landﬁin.thé vicinity of Apia and accordingly instructed her
Eolicitor who has filed an affidevit in these proceedings and piven oral
evidence. On 2 Juiy 1992 the caveator's solicitor wrote to the local
éeneral manager of Air New Zealand (the appligant) offering to purchase the
applicant'§ 1andf§T Lelata for $50,000. Payment wass to be a one-down
paymen% fnf“fﬁ?t;émbunt and the applicant's local genersl maneger

= we3d

iC2

reouested to obtain a8 response from the zpplicant's head cifice in

CCF sent ¢ the

huckland. The. evidence revesls that the letter of 2 July "
applicant‘s.ldéal general menager did not shew that thst .ztter was cocled
to the cave#ﬁdf&iﬁhusbaﬂd. Apparently that letter was relayed by the
applicant‘s'l@ﬁai Qeneral mangger to the applicant's proper{y manager in
‘%u;kland. Inﬁ;his gvidence, the preperty manager says that he submitted
sthe letter 0%'2 July 1992 from the caveator's sclicitor to the applicani's
board of directors and the instructions from that board were to obtein s
coentract for approval and execution from the caveator's soliciter. So by

faxed letter dated 13 July 1682, <the gp property manager

advised the caveator's solicitor that the applicant had agreed to the
sale of its.Lélata land for $60,000 nett en a cash sale basis. In the
same letter,. the caveator's solicitor was also reqguested to forward fo
the w@pplicent's Auvckland office s sale and ourchese agreement for
consideration end execution, The applicant's property menager filed
an effidavit in - these proceedings and also gave oral evidence. In his
gevidence, he says that he expected the <cavestor to send & contract

for the applicant's perusal, eaand if any changes were necessary, the

"

caveator's solicitor would be advised of those changes and a final draft

would then be submitted to the zpplicant for execution. He did not
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mappear to disphté;in his evidence that ithe price for the applicant’s

f ¥

Lelata land wa§:$50,000 sven though the oprice quoted in his faxed letter
of 13 July%@E;‘EOfﬁthé caveator's solicitor is $60,000. In his own
afficavit, he Q;y§ﬂfhaf the applicanf agreed to the offer from the
caveator fﬁh‘$§b;§00 for the Lelata land. hHe also said that the use of
the words "on 3 cesh sale basis™ in  his faxed letter of 13 July 1992
meant that a saie and purchase price contract was required.

ihe letter of 13 July wes vreceived by the caveator's solicitaor
on or about 14 July 1992. On 47 July 1992, the caveatar's splicitor
sent another  fa&ed “letter tp t he applicant's oroperfy manager saying
that his cliehé :was overseas that he needed to advise his client of the
approval for 4th§ purchase of the Lelata 1lend and to aobtain gertzin
instructioﬁs-f+§ﬁﬁ'him. In the same letter, the cavestor's solicitor
,States that Qheh-instructions were received from his client, he will

then prepafé35tﬁe' necassary desed of conveyance and send it to the

L]

applicant fbr'p&rusal and execution. It appears frem 1the evidesce by
the caveatnf}§ so1icitor that the matters (not expressed in his letier)
on which he n%adéd further instructions from his client was where the
money for _fhé :price of the land was to be paid from and whether
the transactiﬁn was to be in the name of the caveator =zlone or in

“the names nfTbﬁth the cavedtor and her husband who is neon-Samoan

but had apﬁui:éd Western Semoz citizenship. b company search of the -

applicant wééfalso to be completed in Auckiand. The caveator's solicitar
also says that ne did not think it was necessary for him to contact
the applicanf again after nis faxed letter of 17 July as he was hoping

on @ day to day basis to receive 2 call from the caveator or her husband

. regarding'ihfthdr instructions. The applicant's property manager says

that as ‘he understood the last paragraph of the letter of 17 July 1992

from the cavestor's solicitor, the solicitor thad not received




instructions-from

ho

'ﬁ c}igmt. The applicsnt had 2lso not determined what

the deed ufw; ;céfﬁill'cohtain but the applicant expected 2 sale and
purchase cuhfﬁﬁct.bécauée of their experience with the torrens system of

land registration. which is operating in New lesland.

It appears that on 13 August 1982, the applicant received an e

¥
alternative offer for its Lelats land from a wmember of its stefi as its

local office im Apis after & phone call from that perss. on 30 July 1992,
inic aiternatiﬁe.offer waé nect 2 one-down payment Gut excseded the aifer
from the caveafor's solicitor. It was accepted on T3 August 1992 by the
soplicant and a8 sale and cpurchase contract wes executed betwean fhe
applicant and the second offerer. On 7 September 1392 the applicant
received a.fag£d letter of the same date from the caveator's soliciter
advising that{he had been in touch with his client who was in France and
;e was a2t thﬁt time proecessing the documentaticn Ffor the ftransfer
f the land.  The same letter indicated the ~caveator's preference for
payment of the full purchase price of $50,000 to the aspplicant's office
in Apia end requested confirmation from the applicant. In reply to the
letter of T'September 1992 from the caveator's soliciter, the
applicant's pmopériy manager by faxed letter of 18 September 1992 advised
that since the Tcaveator's last letter in July, the applicant had sccepted
an alternative offer and had exchanged contracts with the second offerer,
The caveator's continued interest in the =epplicant's Lelats Iand was
belated. Thaf'was the first time the caveator's solicitor became aware
that the appliﬁant had sccepted an alternative offer for the purchase of
the Lelatas lggd; and by faxed letter of 24 September 1992 advised the

gpblicant-that_there was 8 binding sale and purchase contrect between the

parties as evidenced by letter of 2 July 1992 from the caveator's

solicitor and the letter of 13 July 1992 from the applicani. The same
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letter of 24'$£§fgmber‘1992 required specific performance of the sale and
perchase cnnt&;@fﬁénd 9pinted out that the caveator hed lodged a caveat
against thelLéﬂé%é ianﬂ forbldding registretion of any instrument or
Jdocument agﬁiﬁ;£;£hat.property. A deed of conveyance accompanied the
letter of Sebiéﬁber 1992 for perusal and execution by the applicent. That
;eed of conveyance 1in one of its recitals refer to an acreemart of
sate and purchsse for the Lelats land hbetwesn the anplicant ang tre
caveator for the price of $50,000. The appiicant did not execuie tnzt
deed of congiancﬁi Fer completeness, it also appears thet the apnriicant
was not awé%eﬁ@fﬂ{he{identity of the caveator until it received the deoed

£

0f conveysnces The central issue in this case is whether there was a

conclucded sile and purchase agresment between the partieﬁ ts supperi the
lodging of the caveat.

Befdf?ﬂdéagihg with the issues raised in the evidence and submissions
by cuunsel;ﬂ£ ﬁii1 deal first with the question of the procedure tc be
followed in’an éﬁpiicafion for removal of 2 caveat. Ffrom my experience at
the bar and during the short time I have held judicial office up to
now, it is clear to me that there is an incensistency in the procedure
which is adopted in dealing with applications for removal of 3 caveat,
One appreach, which is the approach adopted by counsel in this case. is fo

. file an applébation for removal of & cavest together with supporting
affidavits. W%eﬁ the application comes up for hearing, oral evidence is
alse called and examined, cross-examined and re-examined. This oral
evidence is cﬁiled ffnm the deponerts in the affidavits. Submissions from
tounsel then follow afterlthe evidence is completed and the Court then

for removal of 8 caveat together with supporting affidsvit. At the

hearing of the application, no oral evidence is called but the Court hears




//x only submissions from counsel. The Court then makes a decision whether or
. not to remove @ caveat on the basis of the application, affidavits and
submissions of counsel. This is known as the summary procedure for removal
of a caveat. There has been to my knowledge, no decision by the Court on
which of the two approaches or procedures should be adopted.
In my view the second procedure which is the summary procedure is the
correct cne and should be adopted in an eapplication for removal of 2

caveat. That means at the hearing of an application for removal of s

caveat, the Court decides on the basis of the application and

filed by tne parties and any submissions by counsel as to whether or not
the caveat should be removed. An expeditious hearing could be given to
such an gpplication as the Court normally does with an application for
an interim injunction supported by affidavits. There may be exceptional
circumstances when the Court will decide to hear oral evidence from 32
Witness, for example, 2 witness who is leaving Western Samoa to return to
his country and it will be difficult to bring that witness back for
gny subsequent proceedings. At any substantive hearing which follows oral i
evidence may be called and examined, cross-examined and re-examined.
Clause 11(b) of the Samoa Land Registration Amendment Order 1627

XE provides that an aplicant for removal of a caveat may summons the caveator
or the person on whose behalf the caveat has been lodged to appesar
before the Court to show cause as to why the caveat should not be
removed. Upon proof that the summons has been served, clause 11(c)
provides that the Court may then make an order 'exparte or otherwise as
seems meet'. In my view the words of clause 11(c) clear envisage that the
procedure to be adopted in an application for removal of 3 caveat should
be the summary procedure. There are marked similarities between the

provisions of the Samoa Land Registration Amendment Order 1921 relating

T T
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to an aﬁplica%ion for removal of a caveast and the provisions of The
New Zealand'gﬁhéffransfer Act 1952 on the same mattss. This is no
surprise gs %hé.SEmoa Land Registration Amendment Order 19271 was =2
voreature of the New Iealand Administration when fhai country administered
Samga under fﬁe'League ef Nations., 3So we turn to see what is the
proceudre in New Zezland for en applicaticn of *he bingd 1id

£

before this Court and it is sufficient o refer to pne soineris. ThS

iz the czse of..Mhrbank Corporation v Carter [1978-1982] NIZCPR 279 at 282

where (Casey J_said, "Section 143 provides that & person specified -herein

"may apply to*%he Court for an order that the cavesl DB removed snd upon
"oroof that anice of the application has Degen served, 1t msy make such
"order in_thAQ%éﬁisas, gither exparte or otherwise, as to the Court seems
"meet. Thi;?giééfiy envisages a Summary application supported by
”affidavits;LQgicﬁiéppeérs to have been the procedure adopted in most of
“Nthe reporféﬁ{éééés, judging by the comments made hy fhe Bench in
"disposing Q}lfhgm;.... As 1 havg already polnted owt, this epplicaticon
"has followed whdt I regard zs an excepticnal course, in that a great deal
Mof évidence has been placed before me by means of the affidavits,
"ﬁross-examihafidh, re-examination and discovery, 8nd counsel have made
"comprehensivé:legal sgbmissions™, It would also be pointless, in my view,
to have a.sdsétahfi¥e hearing if all +the oral evidence on the issues to
be decided iﬁ'ﬁ_éubsequent substantive hearing hss already been examined
and determiﬁed in the hearing éf a summery applicaticn for removal of 3
caveat. For the substantive hearing will then be a mere repetition of the
tvidence alreddy heard, examined and deterﬁined in the hearing of the

gummary applicafion. So the summary procedure is the correct procedure

-to be adoepted in an application to remove a caveat under the provisions

of the Semoa Land Registration Amendment Order 1921.
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Having sﬁiﬂiall.ihat, 1 turn to the present proceedings.
The present épﬁiECEfian'first cama up for mention before this Court on
23 November 1992, After several adjournments on applications by the

respective parties, it finslly ceme for trial on 16 February 1993, 1In

L]
additien to affidavits filed by both +the applicent and the respondent,

«poral evidence wds also calied and examined, cross-examined and

re-gxamingd., Counsel alsc made legal svbmissions. s alreacy po
wiecoie net the procedurs envigzged vs ciewss 1i000 of fho Sares Lana
Registration Amendment Orcer 1921. However, after careful consideration,
- I have decided to deal with the present application on the basis of the
affidavits as well 2s the oral evidence. 4And I do soc for these rezsons.
In the firét_place there has been up to now an inconsistency in the
praocedure ladgptéd in relation to applications for removal of @ caveat.
» That procedsral inconsistency has already been adverted to in this
judgment. - So the procedure followed by counsel in this case is not

T

without precedent. See for instance the decision in Imo v Pereira [1978],

an unreported decisios of this Court already mentioned in this judgment.

Secondly, it is clear that the evidence that was called in these

oreceedings ﬁihithe central issue in ispute whether there was a3 szle
. angd purchase'ﬁontract between the parties, will be the same evidence
on the same central issue if there is a subsequent substantive hearing,
There is no Eoint then in. leaving the central issue in this case to go to
3 substantivehearing when the discussion at the substantive nhearing will
be merely.é:faﬁetion of the discussion that  has already faken place in
these proﬁégdihéé. It will =2lso be unnecessary expense and time consuming
for the parfies.if the central issue is further deferred toc a substantive
'hearing when, as I have ssid, the evidence on the central issue at the -

substantive heéring will be merely a repetition of the discussion that has

already taken place in these procaedingé. Thirdly, I am conscious that

the effect of » caveat 1is "to freeze" the property that is the subject
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of the caveat.‘-lp _ofher.words thHe property is paralysed. HNo dealings in
the property may be registered so long as the caveat remains on the
property.

If the Court is now to defer a decision on the central issue to a

”

substantive_ peaf3ng, the next available date for such @ heering will be in
]uly e Auguét'ﬂut as I have said 'the evidence at the substsntive hearing
will obviously be the same on the central issue as the svidence zlrzaoy
heard‘by th&_@oqfi;
Now the 5QQEr of the Court under clavse 1%{c) of the Samoz Lang
{7' Recistration Ameﬁdment Order 1921 to make orders on an application for
removel of a caveat is discretionary by resson of the words "such Court may
make such urdef in the‘premiges, either 2x parte or otherwise, &s fto such

Court....seems meet". There is no guidance in the 1921 Order 2s to how

tht discretion is_ to be exercised or as to the scope of the discretfion.

-

Those questith'Qére not raised in this case and therefore I'prefer net to
express any, views on those guestions,

It is to be pointed out, howsver, that in New Iealand the Court of
Appezl seems to be divided on the approsch to be asdopied to an

application for summary remocval of a cavest, in Castle Hill Run Ltd

v NII Finéﬁpéflfﬁ;£1385] 2 NILR 10k the New Zealand fourt of hppeal
comprising. 6f‘E00ke'and Richardson JJ, and Sir Clifferd Richmend, held
that the épprﬁaéh to be adopted towards an applicatien for summary
removal of é‘caveat is to first consider whether there 1s a serious
guestion to. be tfied or &n arguable case. If so, then the Court is to
- weigh balgﬁte_bf{ﬁonvénience considerations. In adopting this twe tier

approach, the-New.lealand Court of Appeal followed the approach adopted by

the Privy dehcil in Eng.Hee Yang v Lethumanan [1980] AC 331 which was a
case on the caveast provisions of the Malaysien Torrens system. In its

decision,‘ihe Privy Council in turn zdopied the aproac:. texen by Lord

Diplock to applications for interlocutory injuncticens in the House of Lerds
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v ¥ decision ' in- Aiie atiaaid v _Ethican Ltd [1975] AC 396. In the

éubsequentcaéél :q_t?ﬁ“ﬁnchdfagesﬂanagement {19871 1 NZLR 108 =

differently ﬁn&séf&gted New Zealand Court of Appeal comprising of McMullin,
Jomers and Casey.JJ adepted a different approsch. Tt wzs held in that case
thét what has to Be determined is whether the caveator has an srguable
;ase, or as.it is‘often put, @& seriocus quesfion to be tried, to sustain
the validity'df tﬁé:claim. Further balance of conveniencs considerstions
will Bot genaraily be tasken into account in an zopliceiicn Ter Twe sucmzey

removal or extensicn of 3 caveat. Without deciding between thase Two

( diTferent appl;oac_hes,, 1 am of the view that whichever of the twe asporozches
N is applied:tégfﬁE'present case the result will be the same in view of 1ihe
affidavit éﬁﬁ;{;}al eyidence that has been adduced. See alsc Varney
v Anderson _[igééj 1 NILR 478 ancther New Zealand Cour: o7 Appesl

'decision on 3 cavéat application.

& Coming back to the evidence and the ceniral issue whether there
was 2 concluded sale and purchese contract betftween the parfies to
sustzin the éavaat, I think the approach to be =2dopted where the Court
is asked rto find a contract of sale of land from @ sseries of
letters or correspondence is thatstated 1in Bouldser Consolidated Lid

\\/: v Tangaere [1980]1 1 NILR 560, » case on a contract of sale of land, by

CLooke J: "There are two possible ways of spproaching the aquestion.

"The more traditional ons is stated by Lord Diplock in Gibson v

Manchestar;;i}yftphncil [19791 1 A1l ER 972, 974; [1979] 1 WLR 29k, 297 :
"My Lor&s;lfﬂere may be certain types of contract, though I think
‘ 'they are éxceptional,'which de not fit easily into the normal
'analysis of a conirsct as teing constituted by offer and
‘acceptance; but s confract alleged to have been made by 3n
‘exchéﬁge of correspondence between the parties in which the

"syccessive communications other then the first are in reply to

‘one ‘andther is not one of these. I can see no rezson in the

TR
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‘instamtfbés§:$ur departing from the conventionsl approach of

'lookiﬁ§' g hendful of documents relied .n as constituting
tthe cbﬁffacﬁ.sﬁéd an and seeing whether on their true constructiion

there is te be found in them a contractual offer by the council to

‘

. 'sellthe house to Mr Gibson and an =scceptance to that offer by
"Mr Glbson. 1 venture to think that 1t wes 4y depariing from zhi:
tconventionsl epproach that the majority of the {ourl of hAppesi

‘In New léalan ;pbing Ci. Ltd v A.M. Satterthwaite & Co. Ltd [1675]

nAC 15k; 1675 (19741 1 NILR 505, 510, Lord Wibberforce delivering the

“majority jﬁﬂgﬁéﬁ% of the Privy Council said

‘....ﬁngiishiiaw,‘having committed itself to 2 rather fechnical

. Yand séﬁ@mafic doctrine of contract, in application takes sz

‘practibfl,ééproach, often at the cost of forcing the facts to fit
'uneasilf{ihfo the marked slots of offer, scceptance and
'considerstion’.

"Tn deliveringlfﬂeijudgment of their Lordships in Port Jackson Stevedoring

"Piy Ltd v.saIMOnf&_Spraggun {Australia) Pty Ltd (10 July 1988)

"Lord Wilberforts ﬁndicates thet the significance of Saztterthwaife's case
"lay not so mﬂqﬁ iﬁ the establishment of & new legal principle 2s in the
"applicatiqn:bffaECepféd principles to a2 oparticular commerciazl context.

"The observatidn'iﬁ Satterthwaite's case was of course not directed fo

"negotiations for ‘the sale of land, nor to the interpretation of a series
"sf letters. But'éven in this class of case I would respectfully keep it
"mind as a reminder ‘that a mechanicsl analjsis in terms of offer and
lecceptance may be less rewsrding than the test whether, viewed as z whale
"and objectivély;.the correspondence shows & concluded agreement. On

"either approach the point of view of the reasonable man in the shoes of

"the recipient of each letter is of major importance".
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In -d&i?ﬁﬁiﬁiﬁj-ﬁhéther there was a concluded sale and purchase
contract, the. most important correspondence are the 1992 igtters of

2 July, 13 July and 17 July. If it was just those letiers without mors,

I would have had no difficelty in deciding that no contract of sale of

i

. land ever came into existence between the parties. The letter of 2 duly

1962 from the caveator quotes $50,000 as the price for ihe Llelzts lang .

tot o the reply-of 13 Jely 1992 from ine

zoplicsnt states fnat  thne

agreed to the sale of the land at $60,000. 0On their face, these two

letters of 2 .July and 13 July do not show that the parties had reached

om

gl
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agreement_hd_t&e price which is usually the most essential term in 3

contract «

PrOCBEdi“QS?ie ms not. to contest but to sccept that the price agresd to ' .%
by the applicent in its letter of 13 July 1992 for the szle of its Lelsta e
land was $50,000. So the Court proceeds on that basis. 2

Apart from the price and perhaps the property w . ich is the subject

of the saidnlatters, I have come to the view that 'viewed as & whole and
objectively,'?hd bearing in mind the peint of view of the reasonable man

in the shogsfﬁflthe recipient of each letter' there was no concluded sale

and purchase ﬂﬁﬁ%ract between the oparties fc sustain the caveast. In the
\M/' letter of 2 Judy1992, the caveator was essentially saying to the applicant _
s N

I offer to buy your property for $50,000 and settlement will be on 3 :

gne-down pajmépt Tor the full smount. To that came the reply of 13 July .-%
1992 from the-

Zilicéht which in essence seys : We agree to the ssle for ) |
$50,000 on ;ié§§H $ale basis. Forward the sale and purchase contract for
-our consideratiohiand execuytion. For any gueries ceatact the writer.

In the firsthiace it appears that there was no agreement as to how the

price was to be settled or zs to tow the transection was to be carried

out. The caveator says payment of the price was z one-ds payment
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that s salajahﬂfpﬂrchase contract was requirecd snd thzt is confirmed in the
last paragteph of the applicant's letter of 93 July. For the caveator
what wascontemplated, as it appears from the ocrel

eyidence, bv 2

one-down payment of the full emount. was a deed of conveyznce 2s orr~sed

i

to a3 sale and- purchase contract. More importantly the wuse in ine letter

of 13 July-of'the words 'for our consideration and executlon’ clearly

N

imply that the applicant net only wes asking for & sale anc purchz

"

£

L contract but. 1%t was zlso saying that before we exescute thet contract we

want to perqse-and consider 1% first, When we are satisfied from
cunsideratidh of the contract, we will then execute it. No doubt if it
turas nut:fh;tifha applicant is not satisfied with any espect of the

. contract;_tﬁé.ﬁéveatq&-will be edvised accordingly and requested fo make

the necessary

1_.%¥£7t0 the contract and resvbmit the éame to the
applicant for exécution; If however, 1t turns out that the caveator
does not accepf_the changes to the centract as sdvised by the applicant, L i
then probabij_what will happen is that there will be no sale znd purchase
{ contract aefﬁéqﬁ'the parties, Ffurthermore, the words 'if you have any g |
gueries ‘céﬁégéé,hé‘, ciearly does not ..;jest that the gpplicant was
making a finai _acceﬁtance of anything intended to be binding on 1itself.
Thus if the letters of é July and 13 July are pleced side by side
together wifhifﬁe'related affidavit and oral evidence, then apart from the
price and tﬁafﬁrupe}ty, there was no consesus ad 1dem betwsen the pafties
on the otheé-mitfers relating to this trersaction. And I am of the view
that the letteTsn of 2 July and 13 July do not constitute any binding

contract of sale of land.

B R s e e ek R s ..-—-‘7'"}&‘—'
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As for fﬁe'ietter of 17 July 1992, the evidence by the applicant was
that their impression of this letter was that the csveator's soliciter had
net obtained @ny instructions from his client soout the propesed ssle.

This lettéf.{g_hﬁther vague and ambigquous as it provides that the

.caveetor's,'gﬁlititor was to obtain certain instructions from the cavesior

hut it does not specify what those instructiors were. £ perscn, in the

position of

'the‘applicant, reacing that letter may well, that the
caveator's solicitor héd not regceived full instructions from nis client
anc there was doubt whether the proposed trensaction will ina fact
proceed to_b&@bi@iien, The mention in the same letter of a deed of
conveYancé ig:ﬁ%f';onsistent with a sale and purchase contract mentioned
in the applicant's letter of 13 July. Then it is said in the same letter

thet the deed of conveyance will be forwerded for perusal and executian,

Qverall, there was still no comcluded sale and purchase centract

capable of specific performance after the letter of 17 July. It is ciear

to my mind? Eﬁééifhe applicant's position and iniention was that it was
net to béibﬁéhd;ﬁy any sale and purchase contrsct until suvch contract had
been prepareé py:the gcaveaior to his soliicitor and then sent to the
applicant for the consideration by the applicant and if the azpplicant is
satisfied uiih ?he contract then it will execute thé contract. Imn other

words, it¢§ppeiﬁ$_to me that the spplicant does not gonsider Itself bound

until it has executed the contract which it will only do

by any caﬁﬁf
after coasl ‘-Eticn of the contract and being satisfied with it. Tnat

contract nevef';ame into existece as the caveator contempiated 2 one-down

payment and a preparatios of a deed of conveyance. There was therefors

never any'cqndlddad contract between the parties as they were never ad idem.

Cnﬁnééiijdf‘thé_caveator made a general and brief submission that
there was-ahghié§cene on the part of the applicant to the positicn as

expressed iﬁ‘%hé'faxed letter of 17 July from the caveator's soliciter.
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As I understand this submission, it is saying that the absence of any
response from the}épplicant to the letter of 17 July implies that the
applicant was assenting to the contents of that letter and the position
expressed therein.. After careful considerztion of this submission. I

think it cannbt succeed.

v

Laws of England 4th ed. vol. 16 para. 1473 where it says

r‘
L

"The term 'acquiescence! is used where @ person refrains
"redress when there is brought to his notice a violation of his rights of

"which he did not know at the time, and in that sense acquiescence is

(3%
s

"element in laches... The term is, however, properly used where 2 person
"having a righty and seeing another person sbout to commit or in the course
"of committing an act infringing upon that right, stands by in such s

“"manner as really to induce the person committing the act, and who might

have abstained from it, to believe that he assents to its being
"committed; a person so standing by cannot zfterwards be heard to complain
"of the act. 1In that sense the doctrine of acquiescence may be defined as
|;quiescence under such circumstances that assent may be reasonsbly inferred

"from it, and is no more than an instance of the law of estopple by words

"or conduct....™ In para. 1510 of the same edition 2nd volume of

Halsbury's Laws of England it is stated

"The doctrine of acquiescence, which is founded on the jurisdiction of fhe
"courts of equity to relieve against fraud, operates by way of esfopple

"to prevent a person who refrains from interfering while a violation of
"his legal rights is in oprogress from taking advantage of his conduct to
m"the disadvantage of the other. Acquiescence differs from estopple in that

“for acquiescence it is not necessary that the person should have made any

"representation by words or conduct that he did not enforce his rights".

———— — |




“1dw to the evidence, I am of the view that

haféfﬁe;n aﬁy acﬁuiesbence on the part of the applicant to
T%;Jﬁly froﬁ the caveator's sc¢licitor.
féﬁ, the application in this case succeeds and cavesat
No. 445X lodg dfin respect of the applicant's land 2t Lelata is ordered to
be removed.__lh the circumstances cf this case, costs are awarded to the
applicant which I fix at $350.00.

Finéiiy;_it must be re-emphasised that as from this judgment, the
summary pﬁd;éﬂhfe must be sdopted in an application for removal of 2
( : caveat. L
o - L
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