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IN THE SUPREME COURT or WESTERN SAMOA 
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• .!. 

MISC. 15376/92 

BETWEEN AIR NEW ZEALAND lTD 
• APPLICANT 

AND R'DSAlINA MAElI HIGGINSON 

RESPONDENT 

Counsel R • Dr a k e for Applicant ------
P • fepulea I i for Respondent 

l!!~.!:.!!'.Jl. ~ February 1993 

"J,.'!.E.Jl.II1.!!'.! 14 April 1993 

------------~--.-.. -. -.---------~----.------------------------------------------------
The applicant in this case seeks an order for the removal of a caveat 

! placed on its lelata property pursuant to clause 11 of the Samoa land 

• RegistrationAm~ndment Order 1921. That clause provides as follows: 
<I> 

• 

"11(a) Upon the receipt of any cave.t the Registrar shall notily 
the same t6 the person against whose estate or interest 
th~ caveat has been lodged. 

(b) Such person may, if he thinks it, summon the caveator, 
or the person on whose behalf the caveat has been lodged, 
to attend before Ihe Supreme Court or a Judge to show cause 
why such caveal should not be removed. 

(c). Su.chCourt or Judge, upon proof that such person has been 
summoned, may make such order in the premises, either 
8.x.'parte or otherwise, as to such Court or Judge seems meet"~ 

Because of Ih_wording of clause 11(b) the caveator was called upon to give 

evidence first in order to show cause as to why her caveal should not be 

removed. In an unreported decision of this Court in Imo v Pereira [197B) 

the Court said, "Under the New Zealand legislation it was decided in 

In re Pey~hersCaveat [1954) NZlR 28~ that the onus of proof in such matter 

as there was .bn .the person moving for t~: withdrawal of a caveat. However, 

the wording of clause 11(b) is such that I am of the opinion that in this 

country the onus in such matters rests on the caveator". 
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The e v ide:~ c,e' S ho liS t hat the c a v eat a r who was i n Par is, F ran c e, wan ted 

to purchase land in the vicinity of Apia and accordingly instructed her 

solicitor who has filed an affidavit in these proceedings and given oral 
• 
evidence. On ,2 July 1992 the caveator's solicitor wrote to the local 

general manager of Air New Zealand (the applicant) offering to purchase the 

applicant's land at Lelata for $50,000. Payment was to be a on.-down 

pay iii e n t for t h,a t a m'o u n tan d the a p p 1 i can t's 10 cal 9 e n e i a 1 ;;: (; Ii age r ;.,' C: .3 

requested to obtain a response from the applicantTs head office in 

Auckland. The evidence reveals that the letter of 2 July 1~9Z sent ~c the 

applicant's local general manager did not show that that "tter .as coeied 

to the caveator'. husband. Apparently that letter was relayed by the 

applicant's local general manager to the applicant's property manager in 

Auckland. In his evidence, the property manager says that he submitted 

~he letter of 2 July 1992 from the caveator's solicitor to the applicant's 

board of directors and the instructions from that board were to obtain a 

contract for approval and execution from the caveator's solicitor. So by 

faxed letter dated 13 July 1992, the tPX~Vi~j~~;t"i' property manager 

advised th' caveator's solicitor that the applicant had agreed to the 

sale of its Lelata land for $60,000 nett on a cash sale basis. In the 

same letter,. the caveator's solicitor was also requested to forward to 

the applicant's Auckland office a sale and purchase agreement for 

consideration and execution. The applicant's property manager filed 

an affidavit in these proceedings and also gave oral evidence. In his 

evidence, he says that he expected the caveator to send a contract 

for the applicant's perusal, and if any changes were necessary, the 

caveator's solicitor would be advised of those changes and a final draft 

would then be submitted to the applicant for execution. He did not 
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to dispute" in his evidence that the price for the a~plicaht's 

land was $5~,OOO even though the price quoted in his faxed letter 

In his own of 13 JUlylim to- the caveator's solicitor is $60,000. 

affidavit, h~ s~ys that the applicant agreed to the offer from the 

c'aveator for $50,000 for the Lelata land. He also said that the use of 

the words "on a cash sale basis· in his faxed letter of 13 July 1992 ., 

meant that a sale and purchase price contract was required. 

i,he letter of 13 .luly was received by the caveator's solici':or 

on or about 14 July 1992. On 17 July 1992, the caveator's 501ic~:or 

sent another f.xed letter to t he applicant's property manager s2ying 

that his client was overseas that he needed to advise his client of the 

approval for the purchase of the Lelata land and to obtain certain 

instructions from him. In the same letter, the caveator's solicitor 

states that when instructions were received from his client, he will 

then prep.re· the necessary deed of conveyance and send it to tho 

applicant lrir perusal and execution. It appears from the evidence by 

the caveator's solicitor that the matters (not expressed in his letter) 

on which he nleded further instructions from his client was where the 

money for. the price of the land was to be paid from and whether 

the transaction was to be in the name of the caveator alant or in 

the names of both the caveator and her husband who is non-Samoan 

but had acquired Western Samoa citizenship. A company search of the 

applicant we. also to be completed in Auckland. The caveator's solicitor 

also says that he did not think it was necessary for him to contact 

the applicant again after his faxed letter of 17 July IS he was hoping 

on a day to day basis to receive a call from the caveator or her husband 

regarding further instructions. The applicant's property manager says 

that ashe understood the last paragraph of the letter of 17 July 1992 

from the caveator's solicitor, the solicitor had not received 

.. i 



.·f //: 
.. l{.. ins t rue t ion s f.,~,;o m: ;, h Ls cJ i e',n t 6 

• j 

-4-

The applicant had also not determined what 

the deed ofbl)~''!~y~nce will contain but the applicant expected a sale and 

purchase contr~ct because of their experience with the torrens system of 

land registration which is operating in New Zealand. 

It appears that on 13 August 1992, the applicant received an 

• 
alternative offer for its Lelata land from a member of its staff as its 

loc.l offite in Apia after a phone call from that pers. on 30 July 1992. 

This alternative offer was not a one-down payment Dut exceeded the cff~r 

from the caveator!s solicitor. It was accepted on 13 August 1992 by the 

\ aoplicant and a sale and purchase contract was executed betwEEn ~he 

applicant and the second offerer. On 7 September 1992 the applicant 

received a fz*ed letter of the same date from the caveator's solicitor 

advising that he had been in touch with his client who was in France and 

he was at that time processing the documental ion for the transfer 

of the land. The same letter indicated the cavealor's preference for 

payment of the full purchase price of $50,000 to the applicant's office 

in Apia and requested confirmation from the applicant. In reply to the 

letter of 7 September 1992 from the caveator's solicitor, the 

applicant's property manager by faxed letter of 18 September 1992 advised 

that since the caveator's last letter in July, the applicant had accepted 

an allernative offer and had exchanged contracts with the second offerer. 

The caveator's continued interest in the applicant's Lelata land was 

belated. That was the first time the caveator's solicitor became aware 

that the appIiaant had atcepted an alternative offer for the purchase of 

lhe Lelata land, and by faxed letter of 24 September 1992 advised the 

!p~licant that there was a binding sale and purchase contract between the 

parties as evidenced by letter of 2 July 1992 from the caveator's 

solicitor and the letter of 13 July 1992 from the applicant. The same 

, ... ~ 
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letter 0# 24 S.ptemb.r1992 required specific performance of the sale and 

pur c has e con t ra c.t and p.o in ted 0 u t t h a I I h e c a v eat 0 r had I 0 d 9 e d a c a v e a I 

a 9 3 ins I the Lel a ta I arid for bid din 9 reg i s t I' d ion 0 fan yin s t rum e n tor 

~ocument against that property. A deed of convey,nce accompanied Ihe 

letter of Sep1ember 1992 for perusal and execution by the applicant. lhat 
, 
deed of conveyance in one of its recitals refer to an acrBement of 

sale and purchase for the Lelata land bet .. 'el!n the 8rJplicar.t and tr-<:, 

caveator for the price of $50,000. The applicant aid not execute tn~t 

deed of conveyance. For completeness, it also appears that the aprlicant 

was not aware of the identity of the cave. tor until it received the d.ed 

of conveyance. T,he central issue in this case is whether there was a 

concluded sale and purchase agreement between the parties to support the 

lodging of the caveat. 

8efor~ dialing with the issues raised in the evidence and submissions 

'by counsel, I will deal first with the question of the procedure to be 

followed in" an application for removal of a caveat. From my experience at 

the bar and during the short time I have held judicial office up to /' 
? 

now, it is clear to me that there is an inconsistency in the procedure 

which is adopted in dealing with applications for removal of a cave.t. 

One approach, which is the approach adopted by counsel in this case. is to 

file an applibation for removal of ·a caveat together with supporting 

affidavits. When the application comes up for hearing, oral evidence is 

also called and examined, cross-examined and re-examined. This or.1 

evidence is called from the deponents in the affidavits. Submissions from 

~ounsel then follow after the evidence is completed .nd the C~urt then 

makes a d~b.isio.. The second approach has been to file an applic.tion , 

for removal of a caveat together with supporting affidavit. At the 

hearing of the application, no oral evidence is called but the Court hears 
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/' only submissio ns f ro m counse l. The Court then makes a decision whether or 

not to r emove a caveat on th e basis of the application, affidavits and 

submissions of co unsel. This is known as the summary proce du re for re mov al 

ef a caveat . There has been to my know l edge , no decisio n by t he Courl on 

.'hich of the fwo approaches or procedures shoul d be adopted , 

I n r.;y \' i e IN the second pro c edure 0,..' hie h i s the s u r:'lI:1 a r )' p ro cec'..!rE; ~ s the 

:-or "e rt ene and should b e adopted i n on ?or-lic?ti0n fo r remo\-;:l ('If , 
cavea t . 1hat means at the hea ring of an applicat i on for re~oval of a 

caveat , the Cou rt decides on the basis of the application and 

I 
filed by tne pa rti es and any submis ~ ions by counse l as to whet he r or not 

"-.,.. 
the caveat should be r emoved . An expeditious hea rin g could be gi ven to 

such an application as the Court normally does with an application for 

an interim inj unction supported by affidavits . There may be exceptional 

circumstances when the Court will decide to hear oral evidence from a 

~itness, for example , a witness who is leaving Western Samoa to return to 

his country and it will be diffic ult to bring that witness back fo r 

9ny subsequent proceedings. At any substantive hearing whi ch follows oral 

evide nce may be ca lled and exami ned, cross - examined and re - examined . 

Clause 11(b) of the Samoa land Regis tration Amendment Order 1921 

provide$ that an aplicant for r emoval of a caveat may summons the caveato r 

or the pe rsdn on whose behalf the cave at has been lod ged to appear 

befo re the Court to show cause as to why the caveat should not be 

removed . Upon pr oof that the summons has been serve d , clause 11( c ) 

provides that the Court may then make an order 'ex pa rte or otherwise as 

seems meet' . In my view the words of clause 11(c) clea r envisage that the 

~roced ur e to be adopted in an app l ication for removal of a caveat sh ould 

be the s ummary proced ur e . The r e a r e marked similarities between the 

pro visions of the Samoa land Regist r ation Amend men t Or de r 1921 re l ating 

() 
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to an application for removal of a caveat and th, provisions of The 

New Zealand Land Transfer Act 1952 on the same matt". This is no 

surprise as the Samoa Land Registration Amendment Order 1921 was a 

~ creature of the New Zealand Administration when that country administered 

Samoa under fhe League of Nations. So we turn to see what is the 

r r [1 ~ ~ lJ d rei nNe w Z e a 1 and f (I r "n apr 1 i :: <l tic n 0 f :'!l r:. k;, r. s ~ ~ ~', f;: : i ~ C: ~ r: 

be~G;-e this Court and it is sufficient :(1 ref':r 7(\ ('IlE' " .. "-;.. .. ~r-:.;. ;~-:: 

where Casey J said, "Section 143 provides that a person specified :herein 

( Il may apply to the Court for an order that the CaV€3. De removed and UGQn 

"proof that notice of th, application has been served, it may make such 

Ilorder in the"~r~mise_s, either exparte or otherwise, as to the Court seems 

" m e e t . This' ble~rly envisages a summary application supported by 

"affidavits, whlc~ appears to have been th, procedure adopted in most of 

""the reported·ca.es, judging by the comments made by the Bench in 

"disposing of them' ••.. As I have already pointed out, this application 

"has followed wh~t I regard as an exceptional course, in that a great deal 

"of evidence has been placed before me by means of the affidavits, 

"cross-examinatirin, re-examination and discovery, and counsel have made 

"comprehensive legal submissions". It would also be pointless, in my view, 

to have a su~~tanti~e hearing if all the oral evidence on the issues to 

be decided ina subsequent substantive hearing has already been exa.ined 

and determined in the hearing of a summary application for removal of a 

caveat. ,or the substantive hearing will then be a mere repetition of the 

~vidence alre.dy heard, examined and determined i-the hearing of the 

~ummary application. So the summary procedure is the correct procedure 

to be adopted in an application to remove a caveat under the provisions 

of the Samoa Land Registration Amendment Order 1921. 

; 
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Haying s,aid all that, I turn to the present proceedings. 

The present ap~11cation first came up for mention before this Court on 

23 November 1992. After several adjournments on applications by the 

respective parties, it finally came for trial on 16 february 1993. In 

addition to affidavits filed by both the applicant and the respondent, 

-oral evidence was also called and examined, cross-examined and 

~e-exaffiined. Counsel also made legal sIJDmissions. 

~z i:: ::Dt the procedu!".:;- +:,n\'isa9~d 

Registration Amendment Order 1921. However, after careful consideration, 

I have decided to deal with the present application on the basi. of the 

affidavits as well as the oral evidence. And I do so for these reasons. 

In the first place th,ere has been up to now an inconsistency in the 

procedure adopted in relation to applications for removal of a caveat. 

That procedural inconsistency has already been adverted to in this 

judgment. So the procedure followed by counsel in this case is not 

without precedent. See for instance the decision in !~~_.':'_~~~!..l221tl, 

an unreported decision of this Court already mentioned in this judgment. 

Secondly, it is clear that the evidence that was called in these 

proceedings O~~ the central issue in :sputa whether there was a sale 

and purchase contract between the partias, will be the same evidence 

on the same central issue if there is a subsequent substantive hearing. 

There is no point then in leaving the central issue in this case to go to 

a substantive hearing when the discussion at the substantive hearing will 

be merely a repetion of the discussion that has already taken place in 

these procledings. It will also be unnecessary expense and time consuming 

for the parties if the central issue is further deferred to a substantive 

'hearing when, as I have said, the evidence on the central issue at the 

substantive hearing will be merely a repetition of the discussion that has 

already taken place in these proceedings. Thirdly, I am conscious that 

the effect of a caveat is "to freeze" the property that is the subject 

, 
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1· 01 the caveat.' In other words the property is paralysed. No dealings in 

the property .af be registered so long as the caveat remains on the 

property. 

II the C6urt is now to deler a decision on the central issue to a 
• 
substantive ~earing, the next available date lor such a hearing will be in 
. 
July or Au~ust but as I have said'the evidence at the substantive he.ring 

will obviously be the same on the central issue as the evidence 21r~aoy 

heard by the Caur.t'. 

No. t he p 0. era I the C au rt u n d er cia u se 11 ( c) a I the Samoa 1 and 

r- Registration Amendment Order 1921 to make orders on an application for , 
removal of a caveat is discretionary by reason of the words nsuch Court may 

make such order in the premises, either ex parte or otherwise, as to such 

Court •••• seem~ meet!1. There is no guidance in the 1921 Order as to how 

tht discretion is to be exercised or as to the '_'pe of the discretion . 

• Those questions were not raised in this case and therefore I prefer not to 

express any, views on those questions. 

It is to be pointed out, however, that in New Zealand the Court of 

" 

f 
Appeal seems to be divided on the approach to be adopted to an 

application for summary removal of a caveat. In Castle Hill Run Ltd 

v N Zl r i n ao c a;lt.d [1 985] 2 N ZL R 1 0, the New Zeal and Co u r t a f A P pea 1 

comprising of Cooke and Richardson JJ. and Sir Clifford Richmond, held i 

! 

that the approach to be adopted towards an application for summary 

removal of a caveat is to first consider whether there is a serious 

question to be tried oj an .rguable case. If so, then the Court is to 

weigh b~lance 01' convenience considerations. In adopting this two tier .1 

a p pro a c h, tn Ii We w Z e a 1 and Co u r t a f A p peal f a 11 owe d the a p pro a c had opt e d by 

the Privy COQncil in Eng Mee Yang v Lethumanan [1980] Ae 331 which was a 

case on tha caveat provisions of the Malaysian Torrens system. In its 

decision, the Privy Council in turn adopted the aproa., t"en by Lord 

Diplock to applications,for interlocutory injunctions in the House of Lords 
-', .- ~ 

I,i I 
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/ decision in Anieric~n .Cyari!l1lid. V Ethican Ltd [1975) AC 396. In the 
, " .. 

subseQuenfcase'of,'HOH V Anchorage Management [1987) 1 NZLR 108 a 

differently constituted New Zealand Court of Appeal comprising of McMullin, 

Jomsrs and Casey JJ adopted a different approach. It was held in that case 

that what has ,to be determined is whether the caveator has an .rguable 

case, or as it is often put, a serious Question to be tried. to sustain 

the validity of th'8 claim. Further balance of convenience considerEt~ons 

\<.'i11 not generally be taken into account in 2n 2~;rliG2:ic,~. ~'r,;- ':.'~ ~.,,- r',. 

removal or exten'sion of a caveat. Without deciding between these two 

( different approaches\. I am of the view that whichever D.T the tW(I a~rr03ches 

is applied to the present case the result will be the same in view of the 

a If ida v i t and 0 r a I e v ide n c e t hat has been add u c e d • See a Iso ~~.':..'!.!r 

decision on a caveat application. 

• Coming back to the evidence and the central issue whether there 

was a concluded sale and purchase contract between the parties to 

sustain the caveat, I think the approach to be adopted where the Court 

is asked to find a contract of sale of land from a series of 

letters or correspondence is thatstated in Boulder Consolidated Ltd 

'''-./ v Tangaere [1980) 1 NZLR 560, a case on a contract of sale of land, by 

Cooke J: "There are two possible ways of approaching the question. 

"The more traditional one is stated by Lord Diplock in .Gibson v 

Manchest~r City Council [1979) 1 All ER 972, 974; [1979) 1 WLR 294, 297 

'My Lords, there may be certain types of contract, though I think ,. 

'they are exceptional, which do not fit easily into the normal 

'analysis of a contract as being constituted by offer and 

'acceptance; but a contract alleged to have been made by an 

'exchange of correspondence between the parties in which the 

'successive communications other than the first are in reply to 

, 0 n e an 0 the r is n.o.,t 0 n e 0 f the s e • I can see nor e a son in the 
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'In~tan1 case for departing from the conventional approach of 

, look I n ga ("tile handful of documents relied 0 ., as constituting 

'the co~tratt sued dn and seeing whether on their true construction 

'there is to be found in them a contractual offer by the council to 

'sell the house to Mr Gibson and an acceptance to that offer by 

tMr Gibson" I venture to think . . . 
i roO' :i,~~ 

!.conventf;o.nal approach that the m<::.:!(liiT:, 0: :he CDuri (;1 ~;'r·:';i .':-

'led into;,'·'e"r'-tor'l" 

'In New Z e a 13 n dSh! p p! n lL.i-"--=--~!.!!._-'!._~.:.~.:._~~!.!.!.r:~~~.!.!.!_~_.i:.!'..:._~!.~12~l21 

~~-22~.i. __ 267.LJ1974L2.J!.I~~_~510.l. lord Wibberforce deliverin, the 

• 

"majority j6djment of the Privy Council said: 

' ...• [nglish law, having committed itself to a rather technical 

land s6he.m~~ic doctrine of contract, in application takes a 

'practi~~l!pproaCh, often at the cost of forcing the facts to fit 

'uneasili into the marked slots of offer, acceptance and 

1 considers'ticn 1" 

"In delivering the judgment of their lordships in !'.!'..r:!.~~~~!'.-"-_l!!vedo.r:in9. 

"Pty ltd v Salmon & Spraggon (Australia) Pty ltd (10 Ju!r.-22!l.!l.l 

"lord Wilberforeeindicates that the significance of Saz!.!.!rthw~l!.!~ case 

"lay not so much in the establishment of a new legal principle as in the 

"application 01 ~cceptad principles to a particular commercial context. 

"The observation in Satterthwaite's case was of course not directed to 

"negotiations for the sale of land, nor to the interpretation of a series 

"of letters. But even in this class of case I would respectfully keep it 

~mind as a remind.r that a mechanical analysis in terms of offer and 

:acceptance may be less rewarding than the test whether, viewed as a whole 

"and objectively, the correspondence shows a concluded agreement. On 

"either approach the point of view of the reasonable man in the shoes of 

"the recipient of each letter is of major importance". 
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In detethiinlhg whether there was a concluded sale and purchase 

contract, the most important correspondence are the 1992 letters of 

2 July, 13 July and 17 July. If it was just tho," letters without oore, 

I would have h~d no difficulty in deciding that no contract of sale of 

land ever c~m~ into existence between the parties. The letter of 2 July 

1992 from t,h'e caveator quotes $50,000 as the price for the Lelata land 

~·~t,the repl'y of 13 July 1992 from th~ ~pplicant ~tates tnEt tne applicant 

agreed to the fale of the land at $60,000. On their f,ce, the.e Iwo 

letters of 2 July ao'd 13 July do not show that the parties had reached 

( agreement on the price which .is usually the most essential term in a 
\.../ 

contract of sal~ of land. However, the evidence by the applicant in these 

proceedings s_eems not to contest but to accept Hot the price agreed to 

by the applicant in its letter of 13 July 1992 for the sale of its Lelata 

land was $50.000. So the Court proceeds on that basis . 

• Apart from the price and perhaps the property. lch is the subject 

of the said letters, I have come to the view that 'viewed as a whole and " ,i 
; 

objectively, and bearing in mind the point of view of the reasonable man 

in the sho,es Jf the reCipient of each letter' there was no concluded sale 

and purchase contract between the parties to sustain the caveat. In the 

letter of 2 July1992, the caveator was essentially saying to the applicant 

I offer to buj your property for $50,000 and settlement will be on a 

one-down payment for the full amount. To that came the reply of 13 July 

1 992 fro m the ,apio i c 'a n t w n i chi n e sse n c e say s: We a 9 r e e tot h e sa I e for 

$50,000 on a dash sale basis. Forward the sale and purchase contract for 

·our consideration and execution. for any queries contact the writer. 

In the first place it appears that there was no agreement as to how the 

price was to be settled or as to how the transaction was to be carried 

out. The caveator says payment of the price was a one-d' payment 
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of the full ',pr,i,.ce. The applicant says payment should be on a cash sale 

basis. fh'e:-'~,e""w'o-~ds 'cash sale basis' were explained in evidence to mean 

that a 53-16-;:and ptirchase contract was required and th2t is confirmed in the 

last para~~aph of the applicant's letter of 13 July. For the caveator 

what w8scontemplB.ted, as it appears from the or21 Evidence. ~! 

one-down payment of the full amount. was a deed of conveY2nce 2S O~: ~sed 

to a sale arid purchase contract. More importantly the use in the letter 

of 13 July of the words 'for our consideration and execution' Clearly 

imply that the applicant not only was asking for a sale 2nC ~urch2se 

contract but it was also saying that bef~re we execute that contr.ct we 

want to peruse and consider it first. When we are satisfied from 

consideratioft of the contract, we will then execute it. No doubt if it 

turns out that thl applicant is not satisfied with any aspect of the 

contract, the clveat~~ will be advised accordingly and requested to make 

the necessary ~;~ to the contract and resubrni t the same to the 

applicant for execution. If however, it tUrns out that :he caveator 

does not accept the changes to the contract as advised by the applicant, 

then probably what will happen is that there will be no s.le and purchase 

contract betweel the parties. Furthermore, the words 'if you have any 

queries contact me I 1 clearly does not ~:_~~est that the applicant was 

making a final acceptance of anything intended to be binding on itself. 

T h us if the letters of 2 July and 13 July are placed side by sid e 

together with the related affidavit and a ra I evidence, then apart from the 

price a~d the property, there was no Consesus ad idem between the parties 

on the other matt6rs relating to this transaction. And I am of the view 

• that the letters of 2 July and 13 July do not constitute any binding 

contract of sale of land. 
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As for the letter of 17 July 1992, the evidence by the applicant was 

that their im-pression of this letter was that the caveator's solicitor had 

not obtained any instructions from his client about the proposed sale. 

This letter. Ii rjther vague and ambiguous as it provides that the 

caveator's ~tilicitor was to obtain certain instructions f~om the caveator 

but it does ~ot specify what those instructions were. A oersen, in th~ 

position of the applicantl reading that letter may well, that the 

caveator's solicitor had not received full instructions from his client 

and there wa,s doubt whether the proposed transaction will in fact 

proceed to completion. The mention in the same letter of a deed of 

conveyance is riot consistent with a sale and purchase contract mentioned 

in the applidant's letter of 13 July. Then it is said in the same letter 

that the deed of conveyance will be forwarded for perusal and execution . 

Overall, there was still no comcluded sale and purchase contract 

capable of specific performance after the letter of 17 July. It is clear 

to my mind, that the applicant's position and intention was that it was 

not to bl b~uqd by any sale and purchase contract until such contract had 

been prepared by the caveator to his solicitor and then sent to the 

applicant for the consideration by the applicant and if the applicant is 

satisfied with the contract then it will execute the contract. In other 

words, it appears to me that the applicant does not consider Itself bound 

b y any con.n a'ct: un till t has ex e cut edt h e can t r act w h I chi t will ani y do 

a It er can s!'d'er at ion oft h e can t ra c tan db. i n g 58 tis fie d wit hit. ~ hat 

contract n·ever ca~e into existece as the caveator contemplated a one-down 

payment and a preparation of a deed of conveyance. There was therefore 

ne.er any co~cluded contract between the parties as they were ne.er ad Idem. 

Counsel for the caveator made a general and brief submission that 

there was acqulescene on the part of the applicant to the position as 

expressed In ~he faxed letter of 17 July from the caveator's solicitor. 

ZU\ipa ¢; i,_~ WIb ;; 0le'1' '.;n~ 
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As I unde r sta nd this s ubmission, it is saying that the absence of an y 

response from t he ap plica nt to the letter of 17 July i mp lies that the 

applicant was assenting to the contents of that letter and the position 

. exp r essed th e rein . After careful conside r ation of this submission . I 

think it ca nn 9t succe ed . 

The doct rine of ' acquiescene ' is generally e xp lained in ~!!!~~~1~! 

IT 1 h e t e r ill I a c qui es c e nee 1 i 5 use d w her e ape r so f: r f j I" ~ i 11:, ~ r t!;- S ~ e;. i f. ; 

Hre dress ... 'he n ther e is brought to his notice a vio lation of his rig hts of 

"w hich he did not know at the time, and in that sense acquiescenc5 is an 

!l e lemen t in laches •• • The te r m is, hO l,,'€ver, prope r ly used '..'here a person 

" having a right, and seeing another pe r son about to com mit or in the cou rs e 

"of committing .an act infringin g upon th at r i ght, stan ds by in suc h a 

- "manner as r eally to induce the person committing the act , and who might 

. '~ tfie rri se have abstained from it, to believe that he assents to its bein g 

Ilco mmi tted; a person so s t an din g by cannot afte rwa rds be heard to complain 

IIOf the ac t . In that se nse the doctrine of acquiescence may be defined as . 
Il quiescence under such circu mstanc es that as se nt may be reasonably inferred 

"fro m it, and is no more jhan an ins tan ce of the law of estopple by words 

li a r cond uct .•.. ', In para . 1510 of t he sam e editi on a nd volume of 

!I.~L~.~.lJ..':.Ls laws of [!'..'!..!.and it is stated 

liThe doc trine of acq uiesce nce, which is founded on the jur i sdiction of the 

Ilcourts of equity to relieve against fraud, ope r ates by way of esfopple 

Itto prevent a pe r son who re f r a i ns from in te rferin g while a violation of 

"his legal rights is in progress from taking advantage of his conduct to 

"the disadvantage of t he othe r . Ac quiescenc e dif f e rs from estopple in that 

Ottfo r acq ui escence i t is not necessary that the person should hav e made any 

" r epresentati on by wo r ds or conduct that he did not enforce his rights" . 
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Applying tii.e'~e ,$fll,til!ienirsoft~elaw to the evidence, I am of the view that 

the r e could nO:t' .hev e be e nan y a c qui esc e n c e on the par t 0 f the a p p I i can t to 

the letter 'of ·17 July from the caveator' 5 solicitor. 

In aJl' the n, the a p p I i cat ion i nth i s cas e sue C e e d 5 and c a v sa t 

No. 445X l'o'dg'ed in respect of the applicant·s land at Lelata is ordered to 

be removed. In the circumstances of this easel costs are awarded to the 

applicant which I fix at $350.00. 

finally, it must be re-emphasised that as from this judgment, the 

summary procedure must be adopted in an application for removal of a 

caveat. -- ~..-- , I /- -.-.-,~/... .... . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . 
CHIEF JUSTICE 
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