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DECISION QF SAPOLU, CJ

Y

The accused faces two charges under the Narcotics Act 1967. 1The first
charge 1s that at Apia on the 11th day of April 1992, the accused knowingly
@and without a licence and in contravention of section 7 ¢f the Narcotics
Act 1967 had in his possession narcotics, namely, cannabis substances.

The second charge is that at Vailims on the 17th day of April 1992, the
accused cultivated prohibited plants, namely, cannabis sativg L plants,
without a licence granted by the Director General of Health, in‘ccntravention
of section & of the Narcotics Aet 1967. In short, the accused is chargad

with having possession snd cultivation of narcotics contrary te the provisions
0% the Narcotics Act 1967.

The svidence adduced by the prosecuticn shows that on Saturday night,
11 April 1992, the accused was in front of the Love RBoat nightclub, when he
was met by @ police officer, Constable Esau Uiess who was on his way to take
up his duties with the Police night shift at the Apia Police Station., \When

met by the police afficer, the accused was under the influence of aslcahol
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and was also smoking what appeared to the police officer not to be =a
cigaretie. This aroused the suspicion of the police officer who then asked
to see the accused's packet of cigarettes. The accused showed the poelice
o;ficer an empty packet of Rothmans cigarettes. That did not satisfy the
police officer's suspicion. So the police cofficer asked the accused to
accompany him to the Police Station. The accusad was reluctant to go to the
Police Station. Thepolice 0f+icar then requested the zssistance of another
man, and they accompanied the accused %o the Police Station. At the Police
Statioen the accused was searched and 3 packet of Rothmans containing five
unused and two used merijuans clgarettes was inside the jacket the accused
was wearing. The accused was then kept in police custody that night without
an interview. {orporal Simi Crichton testified that an intsrview was not in
ofder at that time because of the accused's state of drunkenness.

Early in the following morning at abest 5.00am, Corporal Neemiz Auvaa
contac%ed by phone Chief Inspector Faa&popo Matamu who was in charge of the
police duty that day. 1That was Sunday, 12 April 1962. Chiet Inspector
Matemu authorised the police to go ahead and search the accusad's premises for
suspected marijuana without & search warrant. It came out of the evidence
of Chief Inspector Matamu, Corporal Auvaa and the leader of the ssarch party,
Sergeant Penaia Kaleopa, that the Police took that action for three reasons.,
firstly the Police believed that they have the power o search the accused's
premises for suspected marijvana. Secondly, they were concerned that the
accused's family might become aware that the accused was in Police custody
ané therefore destroy any evidence of marijuana that %ight be found at the
sccused’s premises., Corporal Auvaa testified that @hen the accused was
brought inte the Police Staticn on Satyrday night, there were some people in
front of the Police Statien. He was concerned that one of those might know
the accusad or his family and informed the accused's family about the accused

being seen inside the Police Station, and the accused's family would therefors
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destroy any trsces of marijvana at the accused's premisaes before the Police
arrive. The third reason, was that it was sz Sunday, and it would be
r;latively difficult to obtain a search warrant, The fourth reason wes that
the Police were suspicious because of the acoused being in possession of five
marijuana cigarettes, and it is alse normal Police practice to search the—
premises of those persons who are fourd in possession of marijuana.

So the Police went up on the Sunday in guestion to Vaoala to sagrch the
accused's premises. They found the wife of the accused a3t home. Sergeant
Keleopa and Corporal Auva's explained to the accused’'s wife the purpose of the
Police visit, During the search of the accused’s‘premises, the Police found
three piles of merijuana leaves, scme of which were dried lesves. The Police
glso found within an enclosure of corrugated raofing irons adjeining the rear
ofnthe accused's house 39 marijuana plants ranging from & feet, 6 feet, 8§ feet
to 12 feet according to the evidence that was adduced by Sergeant Kalsopa and
Congtable Tulaniu Tuiala. 421 these marijuana plants were uprected and brought
together with the three piles of marijuane leaves to the Apia Police Station.
The 31 marijuana plants, the three piles of marijvana leaves angd the 7 marijuans
cigarettes already found on the gccused, were then all chotographed on the
same Sunday morning. Those photographs were produced in evidence in this case.

On the same Sunday morning, the accused was interviewed by forporal
Crichton and he veluatarily admitted to growing 30 marijuana plents ang being
in possession of the three piles of marijuana leaves as foung by the Palice
at his premises. He alsg admitted to being in possession of the 7 marijuana
cigarettes found inside fis jacket on Saturday night. He says that the reason
why he cultivated marijuana was because he suffers from an ulcer and when he
feel; pain in his stemach, he smokes sz marijuana and that'alleviates the pain.

I will come back later is my decision to this point about the accused's uiger

when I discuss the defence of necessity raised on behalf of the accused.
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Now on Monday merning, 13 April 1992, the mirijuang plants, piles of
.Mmarijuana leaves and marijuana cigarettes were taken to the National
Hospital where they were weighed by the Chief Pharmacist at the National
,Huspital. It was found that the piles of leaves weighed 243 grams, the
7 cigarettes weighed 4.5 grams and the 37 plants weighed 10 kilograms.
The total weight for all these marijuana substences came to 10.247 kilogramms.

The Chief Pharmscist was called to g¢ive evidence as to the we?ght of
these marijuana substances, and he slso testified that from the narcotics
register he keeps, the accused does not hold & Yicence to deal in, or
cultivate, or possess marijuans or narcotics.

The Pelice then removed a leaf from each of the 31 marijuana plants
and put it in a separate sealed envelope. So there were 31 separate sealed
renvelopes each containing only one leaf. Thus eagh envelope relates only
to ore plant, that is, the plant whose leaf it contains. The sems was done
with the three piles of marijuana ieaves. A separate sample was obtained
from each pile and put in a separate sealad envelope so that there were three
envelopes each relating separately to t 2 pile of leaves whase sample it
centains. Likewise, the same wes done with the sevan marijuans cigarettes,
so that there were sesven separate envelopes each containing only one sample
from the separate cigarstte from which the sample was obtained.

All these envelopes containing marijuanas substances were sent to the
then Department of Scisntific and Industrial Research in New Zealand for
laboratory examination and tests. The analyst who scientifically examined
and tested these marijuana substances was called from New Zealand to give
eyidence and she produced a report wherein she states that all of the items
sent by the Police for testing contained cannabis resin and was from the
plant of genus canmabis. She also testified that she used 3 scientific tests

and all three tests were applisd to each of the items sent to her and sach

of those items was shown %o contain cannabis resin and ws frem a piant of

the species cannabis sativa L.
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This brings me back to the two changes in this case. Sectien 6 (1) (&)
Qf.the Narcotics Act provides for the offence of cultivation as follows:

"Lvery pergon who cultivates @ prohibited plant commits an offence

"against this Act, and .liable on conviction %o imprisonment for a

"term not exceeding 7 years.n”

Section 2(1) of the Act then defines s "prohibited plant™ ta includs any plant
of the genus cannabis. Section 6(3) of the Act provides two defences to a
cherge uscer section 6{1) but none of those defences is available in this
case.

Section 7 of the Act provides for ths cffence of possession as
follows:

"No persorn shall knowingly be in possession of, or sttempt to

"obtain possession, of any narcotic™.

Thf rest of section 7 then provides for circumstances where 3 person is
permitted to be in possession of.a narcotic But none of those circumstances
apply in this case. Section 18(2) then provides that any person who has in
his possession any narccotic contrary to any provision of the Ast is lieble
to a term of imprisonment not exceeding 7 years,

From the evidence already referred to, there is really no dispute that
the accused cultivated the marijuana plants in this case. The Police found
31 marijuana plants growing cn the accused's Vazoala property. Although in
his cautioned statement, the accused admits +o growisc 30 marijuana plants,

I am satisfied as & matter of fact that the accused wes responsible for

~growing all 31 marijuana plants found by the Police at his premises. 4 sample

from each plant was sent to the Deparfment of Scientific angd Industrial
Research in New Zealand and each sample tested positive as containing
cannabis resin from 2 plant of the genus cannabis which is a "prohibited

plant™ in terms of the Act.
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As to the charge of possession, the Police found 3 piles of marijuana
lEfVES from the accused’s house and 7 marijuana cigarettes from his jacket.
In his cautioned statement, the accused admits to being in pbssession of
thase items. Samples from those items were tested b, *he Department of
Scientific and Industrial Research in New Zzaland and they contained
cannabls resin and wera from a plant of the genus cannsbis. Cannabis resin
is of course a narcotic in terms of the Act.

This leads me on to the defence of necessity raised on behalf of the
accused.

Mr Toailoa for the accused submits thaf the defence of necessity exists
it common law. That being so, he further submits that the defence is available
by virtve of section § of the Crimes Ordinance 19671 to tnc charges against the
accused and on the evidence in this case the defence of necessity should
succeed and the accused must therefore be acquitted of the charges.

MrnToailoa also submits thst there is no onus on the asccused to prove the
defence of necessity; it is for the prosecution to disprove the existence

of

the defence.
Miss Aikman for the presecution submits that the defence of necessity

does not exist in law and she refers, in support o sat submission, to

London Borough of Southwork v Williams [1971] 2 A1l ER 175; Smith and Kogan

on {riminal Law 4th edition; and the well known case of R v Dudly and

Stephen [1884] 4k QBD 273. She zlsc submits that the only defence avsilable

to the charge of cultivation under section 6 of the Act sre the defences
provided in section 6 itself. The defence of necessity nct being one of those
deffnces, she therefore submits that it is not 2 defence to a charge of
cultivation.

From my own reasearch, I am satisfied as a matter of law that the
defence of necessity does exist and that it is available in appropriate
although limited cirpumstances, to @ charge of cultivation or pessession

under the Narcotics Act. I am therefore in agreement with Mr Tcailoa's
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submission that the defence of necessity exists and is applicable to the
charges in this case. There are two issues here; firstly, the existence of
the defence of necessity; secondly, its applicability to the present charges.
I will deal with these issuves in that order. After that I will then pass on
to consider the evidence whether it sustains the defence of aecessity in this
tase.

On the question of whether the defence of necessity does exist, T will

start first with the recent English authorities. In R v Carway 119881 3 All

ER 1025 the English Court of Appeal held
"we conclude that necessity can only be @ defence to a charge of
"reckless driving where the facts establish 'duress of
"circumstances', as in R v Willer, i.e. where the defendant was
“constrained by ¢ “cumstances to drive as he did to avoid desth or

"sorious bodily harm to himself or same other persan.
"As the learned editars peint out in Smith and Hogen 'Criminal
"Law (6th edn, 1988) p225, to admit a defence of "duress of
"circumstances' is 3 logical consequence of existence of ths
"defence of duress as that term is ordinarily understood, i.e.
"'do this or else'. 1ihis approach does no mere than recognise
"that duress is an example of necessity. Whether 'duress of
"circumstances' is called 'duress' or "necessity' does not
"matter."
It appears to me thst from the passage cited, the English Court of Appeal
has,accepted that necessity is g defence to 2 charge of reckless driving,
where the ci}cumstances to «ciablish that defence are present. Granted,
the Ecurt seems to recognise that the defence of necessity is available
to 2 charge of reckless driving in limited circumstances, but gvery

defence has its own 'limited sphere of circumstances' where it can only

apply. But more importantly, the English Court of Appeal has openly
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recognised that there is z defence in law called the defence of necessity.
The next recent English case which deals with the defence of duress

%
is the case of R v Martin [1989] 1 A1l ER 652. The English Court of Appeal

4n that case was dealing with an appeal relating to a cherge of driving

while disqueslified. In @llowing the appesl, the Court of Appeal said
"The principles may be summarised; first, English law does,
"in extreme circumstances, recegnise a defence of necessity.
"Most commonly this defence arises as duress, that is pressure
"on the accused's will from %he wrongful threats or violence of
Yanother. FEgqually however it can arise Trom other objective
"dangers threatening the accused or others. Arising thus it
"is conveniently celled "duress of circumstances'.
"Second, the defence is available only if, from an objective
“standpoint, the accused can be said to be acting reascnably
"and proportionately in order fto avoid & threat of desth or
"serious injury. Third, assuming the defence to be apen to
"the accused on his account of the facts, the issuve should be
"left to the jury, who sheculd be dirscted to determine these
"two questicas; first, wes the scoused, or mey he have been,
"impelled to act as he did because as a result of what bhe
"reasonably believed to be the situstion he had good cause to
"fear that ctherwise death or serious physical injury would
"result; second, if so, would a sober person cof reasonable

\ "firmness, sharing the characteristics of the sccused, have
"responded te that situation by acting as the accused acted?
"If the answer to both those guestions was Yes, then the jury
"would acguit; the defence of necessity would have been
"established.”

Upon reading this passage from R v Martin if appears to me that the
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English Court of Appeal has gone further than in R v Conway'’s case and
give recognition to a general defence of necessity in English law, so
that the defence of necessity is not tc be limited fo a charge of reck-
Tess driving as in R v Conway or the charge of driving while disqualified
as in R v Martin.

At this point, I should point cut that a gensral defence of
necessity is recognised in Csnacda as pari of Canadian law, That is clear :

from the decision of the Supreme Court of Canada in Perka v The Gueen

[198k) 2 S.C. 232. In that case, the accused tried to smuggle on 2 ship

en routs from the international waters off the coast of Columbia in Scuth ;
America to the internstional waters off the coast of Alaska in the United

States several fons of marijuana cannabis worth 6 to 7 millien dollars.

its engine, generators and navigational devices. Those problems were

aggravated by high seas and rising wind. For the safety of the ship
and the crew, it was cecided to seek refuge on the shorsline of Canaca.

However, in so deing the ship was grouncged on a rock and 1t appesrsd that

it was going to capsize on the rock. So the cargo of marijuans cannabis
wes offloaded and carried to the shors. It was there that the Canadian
Police found the accused and later charged fthem with importing carnabis
into Cansda and with possession for the purpose of trafficking. It appears

that the accused {the appellants before the Supreme Court of Canada)

raised the defence of nrecessity. At their trial they were acouitted.
{On the appeal by the Crown to the Court of 4Appeal, that Court orderszd
a new trial. On appeal by the accused from the Court of Appeal to the

-

Supreme Court, that Court dismissed the appeal and ordered = new trial.

In the Supreme {ourt of Canada, Dickson . in delivering the
judgment of himself, Ritchie, Chouirard and Lamer JJ, accepted that at

commen law the defence of necessity is availabie in Cznada. In a
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cemprehensiva and profound discussion of the defence of necessity,
Dickson J referrsd to passages from Aristotle, Hohbes ang Kaat to
s justify the sxistence of the defence of neceszity. He then says :

"In the United States 3 genersl devencs 27 neszszity hes been

"recognised in Thne statuviory lasw of 3 nuahar o and

"has found its way into the Mode} Penal (sce of the

"hmerican lew Institute®.
Dickson J thnea referresd to varying opinions 1In Efnpglsad ss fo the esxisience
of @ garerzl daferce of nscessity i1n Erplish lew., &ad h2 rsfsrred io
Bilackstoac's "Crwmaentaries en Ihe Lau™; Steghoen's “% fistory of the
Criminel Law 10 IZmgland®y  and Helsbury’s Law= o7 Dp dth o ada,
vel 17, nars. 1. e fthen nolatezd oui that iz o Milliems 1n an
irticle entitind "lhe Gefeance of Hecessity®™, (195%) £ C.i. P216 wes
@bis to sssent ‘wilh zams wmssurance’ that tho crzoof necsselivy o is
rocegnrizss gy L bat Imw, bul the suinccs ofiyish aod Hooae
Flriminel Leow ! ecp TR780 deny the sxistencs ~F n ganers) defence of
eanessity ows pIvi oot Inpniish law,

[iskenn 4 faen gres on Io 3sy

"Ip Lanede the existence and tre extent of a general defence

4

Mef megessity was distuzsed by Ceurt in

i i1 L BMAL ks toowmather oron the defence
Peritrps gt oall 1 coczedan to say et p.otd o fO0n ine
Frogiherities, It is manifesily diviiculd "ty he oeisgorical and
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"necessity does exist".

Further on in the judgment, Dicksan J goes on to say

"If the defence of necessity is te form 3 valid end consistent part
"our criminal law it must, as has been universally recognised, De
"strigtly controlled and scrupulously limited to siftustions that
"correspond to its underlying rationalé. That rationale as I have
"indicated, is the recognition that it is inappropriate to punish
"actions which are normatively ‘involuntary'.

"restricted to instances of non-compliance 'in urgsnt situstions of
"iclear and imminent peril when compliance with the law is
"Tdemenstrably impossible'. In my opinion, this restriction focus
"directly on the 'involuntariness' of the purportedly necessitous
“behaviour by providing & number of tests for determining whether
"the wrongful act was ftruly the only realistic reraction open teo
"the actor or whether he was in fact making wrnat in fairness

"gould be called a choice. If he was making 2 choice, then the
"wrongful act cannct have been involuntary in the relevant sense'.
"The requirement that the situation be wvrgent and the peril be
"imminent, test whether it wss indeed unavoidable for the actor

"{p act at all ....

"4t a minimum the situvetion must be so emergeni and the peril must
"be so emergent end the peril must be so pressiag that normal human
"instincts cry out for action and make 3 counsel of patience
"unreasonable. The reqguirement that compliance with the law be
"'demonstrably impessible' takes this assessment one step further.
"Given that the accused had to act, could he nevertheless
“realistically have acted to avoid the peril or prevent the harm,

"without breaking the law? Was fhers a lagal way out? I think

of
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this is what Bracton means when he lists "necessity! as a defence,

"providiag the wrongful act was not 'avoidable'. The guestion
Mto Ee asked is whether the agent had any real choice : could he

. have done otherwise? If there is a reasonable legal alternative
"to disobeying the law, then the decision to disobey becomes a
"voluntary one, impelled by some consideration beyond the dictates
Yof "necessity' and human iastincts.
"The importance of this requirement that there be no reasonable

"legal alternative cannot be overstressed.

(

"tven if the requirements for urgency and 'no legal way out' ere
"met, there is clearly a further consideration. There must be
"some way of assuring propertionality. MNo razional criminal
"justice system, no matter how humane or liberal, could excuse
"the infliction of a greater harm to allow the actor to avert a
"lesser evil., In such circemstances we gxpect the individuel
"to bear the harm and refrain from acting illegally. 1If he
"cannct control nimself we will not excuse him.
"I would therefore add to the preceding requirements s stipulztion
“of proportionelity expressable, 2s it was in Morgentalar, by
"the proviso that the harm inflicted must be less than the harm
"sought to ba avoided".
Dickson.J then goes on to consider the question of whether, if the accused
was committing a crime st the time the necessitous circumstances ariss,
. shouvld he be denied the defence of necessity as 2 matter of law. It will
be recalled from the facts of this case, that when the accused landed their

cargo of marijveana cannabis on the shore of Canadea, they nad been cearrying

that cargo in a ship which encountered a series of mechanical problems.

rn




-

13-

Together with déteriorating seas and wind, and faced with the possibility

that the ship was going to capsize, the accused were forced to offload

their cargo and carry it onto the shore of Canada. Buf the destination of

rthe ship was not Canada but Alaska in *he Upited States.
In reply to the question just posed, Dickson | goes on te say
"In my view the accused's fault in bringing atout the situation
"later invoked to excuse his conduct 'can' be relevant to the
"availability of the defence of necessity, but not in the
"sweeping way suggested by some of the commentators and in some
"of the statutory formulations. Inscfar as the sccused's 'fault!
"reflects on the moral quality of the action taken to meet the
"emergency, it is irrelevant to the issue of the availability of
"the dfence on the same basis as the illegality or immorality of
"actions preceding the emergency are irrelevent. If this fault
"is cepable of attracting criminal or civil liability in its own
"right, the culprit sheuld be appropriately sanctioned. I see
"no basis, however, for "transferring® such ligbility to the
"sctions taken in response to the emergency, especially where
"to do so would result in attaching criminal consequences on the
"basis of negligence.
"In my view the better approach tc ..z reletionship of fault to
"the availability of necessity as a defence is based aonce again
"en the question of whether the actions sought to be excused were

N "truly "involuntary'. If the necessitous situstion was clearly
"forseeable to a reasonable observer, if the actor contemplated
“that his actions would likeiy to give rise to an emergency
"requiring the breaking of the law, then I doubt whether what
"confronted the accused was in the relevant sense an emergency.

"His response was in that semse not "involuntary'. 'Contributory
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"fault' of this nature, is a relevant consideration to the
"availability of the defence.

"IT the accused’s "fault' consists of actions whose clear
"consequences were in the sitwation that sctuslly ensued, then
"he was "really' confronted with an emergency which compelled
"him to commit the unlawful act he now seeks to have excused.

"In such situations the defence is unavailable. Mere negligence,
"however, or the zimple fact that he was engaged in illegal or
"immoral conduct when the emergency arose will not disentitle an

"individual to rely on the defence of necessity".

Dicksen J then summarised his views on whether 2 defence of necessity will

succeed or net as follows:

I have

"For the defence to succeed fhe sccused's actions must be, in the
"relevant sense, an 'involuntary' response to an imminent and
"overwhelming peril. The defence cannot succeed if the response
"was disproportional to the peril or if it was nct "involuntary!
"in the sense that the emergency was not 'real' or not imminent or
"that there was 2 reasonable alternative response that was not
"illegal™.

quoted extensively from Perka's case because of the significance of

the guestion I have to decide in this cese whether for the purpose of Western

Samoan

law, and for the purpose of this case, there is a defence of necessity

available. Secondly Perka's case throws comprehensive light on the Iimits and

restrictions to be imposed on the defence of necesitv if it is to be
p ¥

fccepted.

Hogan,

Turning now to the English authorities cited by Miss Aikman, Smith and

"Criminal Law' (4th edn) has already been mentioned in Perka's case.

The case of R v Dudley and Stephen, even though it came to be regarded as

settling English law that 'necessity' is not a defence to a charge of murder,
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the dezth sentence for murder in that case was commuted to 6 menths!

imprisonment. As for the case of Laondon Borough of Sonthwork v Williams,

the judgments of Lord Denning MR and Lord Edmund Uavies do not deny outright
that 'necessity' may not excuse the commission of 2n offence in every case.
Rather, their Lordships doc appear to recocanise that in very limited
circumstances the 'plea of necessity' may afford an sxcuse for the commission

of an offence. It was in Buckoke v Greater Lendon Cluncil {1971] 2 Aa1i ER

254 that Lord Denning MR seems fo have been constrained to ssy that there is

no defence of necessity in English law. This was how Lord Denning put the

matter:
"During the argument I raised the question : Might not the driver
"of a fire engine be able to raise the defence of necessity? I put
this jllustraticn. "“h driver of a fire engine with ladders
"aporcaches the traffic lights. He sees 200 yards down the roasd 2
"hlazing house with a man at an upstairs window in extreme peril.
"The road is clear in all directions. At that moment the lights
"tyrn red. Is the driver to wait for 60 seconds, or mare, for
"the lights to turn green? If the driver waits for that time, the
"man's 1ife will be lest. 1 suggested to both counsel that the
"driver might be excused in crossing the lights to save the man.
"He might have the defence of necessity. Both counsel denied it.
"They would not allow him any defence in law. The circumstances
"yent to mitigation they ssid, and did not taske away nis guilt.
"I{ counsel are correct -- and I =sccept that they are -- neverthe-
"legss such a man should not be prosecuted. He should be congratu-
"lated."

It appears tc me from this passage of Lord Denning when he raised with

counsel the defence of necessify, that he was conscious of the good sense

of having 'necessity' as a defence in certain circumstances but the denial
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by counsel of the existence of such a defence perhaps constrained him to.
accept that necessity does not exist as s defsnce. However, Ltord Denning
makes it clear that in 2 situvetion of 'necessity', an asccused should not
be prosecuted. Thus 1t appears that in a "necessity' situation, an
accused, according to Lord Denning, should not be prosecuted even if there
is no defence calied the defence of necessity. By saying that in a
"necessity' sitwvation, an accused should not be prosecuted, ihat in my
view goes to show that 'necessity' is an exonerating factor.
After considering all these authorities, I have come to the view that
g defence of necessity exists in lai?%s gavailsble under Western Samoan
law. As to the limitaticns and restrictions to be applied to the defence
of necessity, I prefer the limitations and restrictions set out by
Dickson J in Perkaz's case to the limitations stated by the fnglish Court
of Appeal in R v Martin. I think that the statement in R v Martin that
the accused must be faced with the threat of death or sericus bedily injury
in order for the defence of necessity to apply may be too restrictive.
Having accepted that the defence of necessity sxists in law, ths
next questior is whether it applies to the charges in this case.
Section 9 of the Crimes Ordinance 49671 provides
"All rules and principles of the common law which render any
"circumstances a justification or excuse for any act or omission,
"or a defence fto any charge, shall remain in force and apply in
"respect of & charge of any offence, whether under this Qrdinance
"or under any other enactment, except so far as they are altered
"or are inconsistent with this Ordinance or any other enactment®.
"Necessity' can be described as a common law excuse, justification or
defence :see both the judgments delivered by Dickson J and Wilson J in

Ferka's case. So the defence of necessity applies to an offence charced

under any enactment unless it is sltered by that enactment or is

inconsistent with it.
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Upon reading sections & and 7 of the Narcotics Act, T am not satisfied
Ehat the provisions of thqse two sections cust all the common law defences
preserved under section 9 of the {rimes Ordinance. It would in my view,
r%quire more explicit words in sections & and 7 of the Narcaotics Act to
exclude the application of section 9 of the Crimes Ordinance to them. It should
alsoc be pointed out that 'absence of mens rea' is a very longstanding common
law defence. There is no express provision in ssction 6 or sectien 7 that
"absence of mens rea' is a defence to a charge under those secticons. However,

in the well known case of R v Strawbridge [1970] NZLR 909 the New Zesland

Court of Appeal held that the offence of cultivation of a probibited plant
under section 5 of the New Zealand Narcotiﬁs Act 1565 requires proof of

mens rea. That means that 'sbsence of mens rea’ which is 2 common law defence
Ais 3 defence to a charge of cultivation of a probhibited plant in New Zealangd
even though, as 1 have stated, there is no egpress provisionunder section 5

;} the New Zealand Narcotics Act saying that 'absencs of mens rea’ is a deience
under that section. But section 5 of the New Zealand Act is very similar to

section 6 of our Narcotics Act which prevides for the ¢” nce of & cultivation

of a prohibited plant. 1In the case of Police v Rowles [1974] 2 NILR 756 the

Supreme Court (now the High Court) of New lealand, dealt with a charge of
possession of narcetics under section 6 of the New 7ealand Narcotics Act.

Mehon J in that case neld that proof of mens res is required for an offence

of possession of narcotics under section 6 of the Act., That means the

common izw defence of '"absence of mens rea' is avallable under the New Zealand
#ict to a charge of possession of narcotics even though section 6 does not
ixpressly provide that 'absence of mens rea' is a defence under that section.
Section © of the New Jesland is similar to section 7 of our Narcotics Act which
provides for the offence of possessicn of narcotics. I do fealise of course
that there are differences between the provisions cited of the New Zealand

Act and ihe corresponding provisions of our Act. But those differences, 1In
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my view, are immaterial for our present purpose.

For these reasons I do not think that Sections. b6 and 7 of our Act
oust the application of section 9 of the Crimes Ordinance. That will only
happen when the Narcotics hct alters any common law excuse, justification,

if“such
or defence; organ excuse, justification, or defence is inconsistent with
the provisions of the Narcotics Act. I do net find such an alteration or
inconsistency in respect of ths defence of necessity. So the defence of
necessity applieg to the chasrges in this case.

Before dealing with the evidence in relation to the cdefence of
necessity, I will deal now with Mr Toailoa's submission that there is no
onus on the accused to prove the defence of necessity; 1t is for the
prosecution to disprove this defence. I think the answer to this
submissien is also providsd by Dickson J in Perka's case where he says

"Although necessity is spoken of as a defence, in the sense that it

"is raised by the accused, the Crown always bears the burden of

"proving a voluntary act. The prosecutlien must prove every

"slement of the crime charged. One such element is the

"yoluntariness of ifhe act. Normally, voluntariness can be

"presumed, but if the accused places before the Court through

"his own witneeses or through cross-examination of Crown

"witnesses, evidence sufficient to raise an issue that the

"situation created by external forces was so emergent that

"fgilure fo act could endanger life or heslth and upon any

"regasonable view of the facts, compliance with the law was

"impossible, then the Crown must be preparsd to meet that

"issue., There is no onus of proof on the accusad."

So there is no onus on the sccused to prove the defence eof necessity.
Even though the veluntariness of an act is normally presumed, when there

is evidence to rsise the issue whether the act complalned of was
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voluntary or noet, the prosecution must be prepared to meet that issve.
I must acd, however, that if the Court is satisfied that the defence
' of necessity is available oo the facts and therefore the act complained of
~was 'involustary' then ths defence of necessity succeeds and the accused
should be acquitted. Likewise if ths Courf is in doubt whether the defence
of necessity is available or the facts, and therefore it is doubtful
whether the act complained of was 'voluntary' or "involuntery', then the
accused must also be acquitted because the prosecution has net proved the
charge beyond reasonable doubt.
This brings me to the evidence relating to the defence of necessity,
The accused has for a number of years been suffering from a duodenal ulcer,
3.s0 known @s the peptic ulcer of the ducdenum. In his cautionsd statement,
the accused says he hes had this duodensi ulcer for 16 years and he could
find no treatment which could cure his disease. The medicine like Enc and
’Hardy‘s powder that he took did not work, he still felt pain in his
stomach. He found out that it wes only by smoking marijuans that he was
relieved of his stomach pain, asnd that was the reason why he cultivated
and smoked marijuana. The wife of the accused alsc gave evidence and she
testified that the accused has been suffering from an ulcer for many yeérs.
She says that they hac been to the National Hospital sesveral times for
treatment of the accused's ulcer but the treatment given did not work.
She also says that the treatment prescribed by the National Hospital was
liquid medicine anc¢ tablets which did not work. She further says the
. medicine was expensive. However, it also came ocut from her evidence that
up to the time the accused was apprehended by the Police, he was taking
‘tablets. This is zlsc confirmed by the fact that after ihe accused

had had 8 sandwich at the Police Statieon, and whilst he was being

interviewed by Corporal Crichton, he asked for his tablets and
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the Police went up to the accused's place at Vacals to obtain his tablets.

The accused's wife also testified that the Naticnal

Hospital advised

“the accused to.refrain from smoking and drinking because of his ulcer.

.However, it is also clear from her evidence that the accused used to smoke

cigarettes before he changed over to marijuana and he still drinks. In

fact when Constable Uiese first confronted the accused in

front of the Love

Boat night club, %the accused was drunk. Corpors Clrichton also gave evidence

that the accused could not be interviewed on the night that he was brought

into the Police Station becsuse the accused was drunk. So it is clear that

v the accused must nave been drinking alcohel. But that is

what the National

Hospital had advised the accused not to do, thast Is, drinking.

The evidence by the accused's wife also shows that
been smoking cigarettes. Whether that continued to be so
was advised te refrain frem smoking is not clesr from the

"evidence also shows that when the accused stopped smoking
changed over to smoking marijuana.

Evidance was also called from three women who deal

the accused had
after the accused
evidence. Her

cigarettes he

in traditionsl

folk medicine and whom the accused had seen zbout pains to his stomach.

One of the women was seen by the accused vp te 1981. The

combined effect

of this evidence was that the accused complained about pain in his stoemach.

Two -f them discovered that the accused was suffering from "toala" related

to pain to the upper part of the stomach just below the chest. [The trest-

ments a1l these women gave the accesed did not work. They did not

prescribe marijuvana as a cure for the accused's pain.

Finally, there was the evidence of the doctor whom the accused saw

L]

about the 22nd of April 1992. That doctor says that mari

juang has hallucino-

genic and sedstive properties. It contains 8 certain ingredient which

produces a sense of well being, relaxation and emotionszl

.

inhibition.
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Applying the principles of law relating to the defence of necessity
to this evidence, I do not think that the defence of necessity can succeed
in this case. (One of the sssential elements of the defence is that there
mest have been no other reasonsble alternative response that was not illegal
that the accused could have taken to relieve his stomach pain other than the
smoking of marijuana. To put it in other words, the sccused must have had
no real choice but to smoke marijuana to relieve him of his stomach pain.
He could not have done otherwise. However, the zccused had a ressonable
alternative, he also had 8 cholce, 2and he could have acted otherwise. That
comes out of the fact tha{ he was given advice by the National Hospital té
refrain frem drinking because of his ulcer. He still drinks and was found
drunk on the night he was brought into the Police Stztion. If the accused
had stopped drinking as advised but he still felt stomach pain then perhaps
it m3y be said he had no other reasonable slternative or choice. O0On that
alone I am satisfied that the defance of necessity can not succeed in this
Case.

It is also to be noted that the accused was also advised to refrain
from smoking because of his ulcer, but it is clear that there was no stop
in his smeking. After he gave up smoking cigareties, he immediately started
smoking marijuana. There wes really, according to the evidence, ne time
allowed by the accused for the advice given by the National Hospital to
refrain from smoking to work. The same may be sgid about the advice to
refrein from drinking.

I also do not believe the evidence by the accused's wife that since
about 1985 the medicine prescribed by the National #ospital did not work,
so the accused resorted to smoking marijusna. Her svidence shows that
the accused was taking tablets and infact at the time the accused was
interviewed by Corporal Crichton, the accused was still taking tablets.

Why should the accused still be taking tablets ir 1692 if infact in 1985
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the accused and his wife had found out that the medicine (which included
tablets) prescribed by the National Hospital did not work.

There 1s also the evidence of the three women wno treated the accused
*with traditional folk medicine that they did not prescribe marijusna as 1
cure for the asccused's stomach pain.

I have therefors came to the view that the defance of necessity cannot
succeed in this case.

Accordingly I find that each of the two charges has besn proved

beyond reasonable doubt.

CHIEF JUSTICE




