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ELECTION PETITION RE A'ANA NORTH NO. 3 CONSTITUENCY

SUFREME COURT. 496L4. 3, July; 29, Octobcr. MOLINELUX C.J.

Election petiticn - petitioneys mislcd by pblling boonth official - whcether
or not coenduct of officicl affected result of electicn. Informal votes -
principles applicablc in rojeeting such votes.

An clection will be held void where the Court is satisfied that therc
has been no real clectipg as a result of a majority of the clecters boing
preventcd from votipg effecetively through some fault on the part of the
machinery supplied for voting - as in this case where 18 of the clecters,
and pcssibly ctheps, werc misled by an official (a Police Constable on duty
at one of the polling bocths), to vote informally = and thus affecting
the result of the c¢leccticon.

Woodward v. Sarsons 44 L.J.C. P, 293 frllowed.

g;gggqggg;jﬁjggﬁylugirgggggtgghQiy}pion Lawson _v. Chester-master
1893) 9 T.T:R. 255 20 Dig. 110 L. 890; nnd Replon Election Petition No. b
1948/ N.2.L.it. 65 reforred to.

Election declarcd void.
PETITION tn declare result of elcction veoid.

Fhillips, for Petitioners.
Frapwell, att-rney-Gencral, for First and Sccond Respondents.

Cur. ~dv. wult.

MOLINEAUX C.J.: The Territoriel Cnnstituency of A'ane Nerth Noo 3
was contested by three candidates at the General Rlecticn for Members of
crliament ¢f Western Samoa held on the 4th april 1964. The result of the
poll was very close, only twe votes separating the two lealing candidates.
~The Chief Returning Officor declered the final result for this Constitucncy
as follows:-~

(1) Vaili Tatupu - 70 Votces (eloctcd)
(2) ifamosaga Maua - 68 Votes
(3) Togs wlapati - 6 Votes

There were 23 informal votes.

The petitirn now sccks to avoid the election of Vaili upen the grounds
that eight of the petitioners were mislel by an official at the polling bo-th
to vote informally. They allege that if they had net been misled their eight
votes would have becn velid vetes for the candidate of their cheice Afamasaga,
and that hc not Vaili would have been elected = by a majority of 76 votes
(68 plus 8) as against 70. C-unsel were agrecd that a Pelice Constable on
duty at polling booth No. 6 had given advice t~ the said petiticners and to
other voters alsc as tc the manner in which they might record their votes.
apparently he tcld them that they could write their own names alongside the
namc of the candidate thgy wished to vote for instead of putting a cross in
the appropriate column os directed by the instructions to voters endorsed ot
the fo0t of the ballot paper. The cight petiticners, acting in geod faith,
followed the advice of the Censtable and subsequently their votes were
rejected by the Chicf Returning Officer as informal.

This does not in itself pose a very difficult problem but the matter
was complicated by a development that becamc manifest during the hearing.
Fellowing o recount it was disclosed that net only had the cight petitioners
vcted in the way described but that ten other elecctors had done likewisc
except that they had votod for Vaili and not afamasaga. The petitioners quite
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naturally werc nct awarc that others as wcll as themselves had followed the
advice of the Constable, but be that as it may if thesc ten votes for Vaili
had been corrcctly given as well as the eight votes cof the petitioners for
LAfamasaga, it is at once apparent that far from moving .famasaga into thc
lead there is nc change in tho final result of the cleeticon. On the
contrary, Vaili's majority is increased by two and the result of tle poll
as between thosc two candidates would then be Afamasaga 76, Vaili 80, If
this were the only matter for determination it is apperent that the
petitioners would be in some Aifficulty for altheyzh they can print te an
irregularity in the breach of duty cn the part of the Copstable they would
be unable demonstrably to show that the final result of thp election had
been affected.

Scctinon 116(d) of the Electoral Act 1963 preovides that:

"No election shall be declared void by reason cf (inter alia) any
breach of duty on the part of an official whether before,

Quring or aftcer the polling if the Court is satisfied that the
elcction was so conducted as tc he substentially in compliance
with the laws aos to clections, and that the breach did not
affect the final result of the clecticn."

There were, however, 23 informal votes upon which the Court was asked to
rule. Onec was "f a dual naturc and did not affect the pesition either way
and 22 remain for consideraticn. These fall conveniently into three distinct
groups:

Group I - 1 ballot paper from Bocth No. 5
Group IT ~ 3 ballot papers from Booth Ne. 6
Group III - 18 ballot papers from Booth Ne. 6

Thesc 22 ballot papers were rcjected by the Chief Returning Of ficer
for the samc rcason, namcly, that they had scmething written on them whercby
the c¢leectors can by identificd. He was applying the provisicns of sccticn
79(2)(111) of the Electeral Act under which it is mandatery for him "to
rcjuct as informal any ballot paper that has anything not authorised by the
act written or marked thercon by which the elector or voter can be identifiod
provided that ne ballot poper shall be rcjected as informal by reason only
of some inf'ormality in the manner in which it has been dealt with by the
elector or voter if it is otherwise regular, and if in thc opinion of the
Chief Returning Officcr the intention of the electsr or voter in voting is
clearly indicated". For the sakc of compariscn the corresponding sections
nf an English and o New Zealand statute are alse set out in which the samc
words, in similar cvntpxtu, have called for interpretation in two reperted
cases to which refercence will be made. In the English Statute sectinn 2z of
the Ballot det 1872, intcr alis, provides:

"iny ballot paper which has not n its back the official mark,
or cn which votes are given to more candidates than the voter
is entitled to vote for, or on which anything cexcept the said
number on the back is written or marked by which the voter can
be identified shall be void and not counted®.

ind section 1&9(2)(a)(ii) of the Electoral uct 1927 (New Zealand) reads as
frllows:-

"He, (the Returning Officer) shall reject as informal...any
ballot paper whercon anything not authorised by this Act is
written or marked by which the voter can be identificd"... -

then f2llows a proviso similar to the proviso contained in section 79 of the
Electoral Act 1963.

Applying the statutory ground of rejection rclied on by the Chief
Returning Officer to the threc groups in turn the position is == fodllows:-
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GROUP 1 - On-this ballot paper the clector has put two marks
or indications of his intention:

(1) 4 cross in pencil level with the printed name
[famasaga Maua on thc ballot paper but a little
to the right of the parallel lines containing the
name ~f that candidate; and

(2) What appears to be the first four letters of the name
Afamasaga in pencil to the lef't of the cross.

Whether or not an elector or voter can be identified from a writing
or mark made by him on a ballot paper is in each case & question of fact.
The question herc is ~ can theo elector be identified by either one or both
of these marks? The first mark complies with the instructions to voters
ondorsed on the ballot papers and had it stcod alone would no doubt have
constituted a valid vote for Afamasaga. On its own it camnct be said to
identifyy the voter and the question then becomes whether the sccoend mark is
sufficient in itself to invalidatc the vote. In my opinion it is not. The
first and thc fourth letters of the partly written name Afemasaga arc so
imperfectly executed that reliance has to be placed on the seconl and the
third letters which in themselves are insufficient to make identificaticn
certain. In the opinion of the Chief Returning Officer this ballot paper
was a borderline case. It is clear that the elector intended to vote for
Afamasajiia as both marks appear alongside the name Lfamasaga Maua on the
ballot paper. as the intenticn is clear this vote is, I think, saved by
the provisn tc section /1 which states:

"that no ballot paper shall be rejected as informal that
clearly indicates the candidate cor candidates for whom the
elector or voter intended to vete whether that indicaticn
is made in the manner prescribed by this fct or otherwise".

For these rcasons I would be prepared to restore this vote to JAfamasaga
making his total 69 (68 plus 1).

GROUP IT =~ Threce ballot papers upen which the name Afamasaga
is written in pencil alongside the printed name 4Lfamasaga Maua
on the ballot paper.

The Chicf Returning Officer rejected these votes upen the grounds
that these electors also can be identified by their handwriting. He relicd
on the English case of Wecodward v. Sarsons 44 L.J.C. P. 293 in which two
ballot papers Nos. 844 and 889 bore the name of Sarsons opposite the name
of the respondent Sarsons printed upon such ballot papers and which were held
by the Court to be bad, but it is to be noted somewhat reluctantly so.
Section 2 of the Ballot ict 1872 speaks of any mark or writing from which
the voters can be identified (supra):

"fe, with scme hesitation, disallow Nos. 84 and 889. There

is nc cross at all and we yield to the suggcsted rule that the
writing by thce voter of the name of the candidate may give too
much facility by reason of the handwriting to identify the
voter" - says the judgment at p. 304.

It is doubtful, however, whether this is still the law in England
in view of the ncw statutory provision contained in Rule 48(2) of the
Parliamentary Election RQules, a provision which in the opinicn of the
learned author of Schefidl on Parliamentary Election 3rd Edition: “scems
to throw the omus of the perscn challenging the ballot paper to prove that
a persnn can be identified, and if no such proof is forthceoming it would
seem that the Returning Officer is under no duty to scek it out but to count
the vote as a good votc in the absencc ~f contrary proof." (ibid. 362,).
Where the mark concerncd is handwriting the difficulty scems to lie in the
fact that identification depends not only upon the writing itself but also
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upon the attitude and experience of the perscn who seeks to identify it.
That a person may change his handwriting with the passage of the years as
his style develops is scldom disputed. Handwriting may also be affected
by the state of one's hcalth, the type of pen used, the writing position
adopted and nther factors. Few would deny that those who write a lot
develop their own particular styles which by virtue of their individuality
lend themselves readily to identification, whercas thosc who write but
little seldom develop suf'ficicnt character in their writing to make
identification feasible. Facility ~f identification seems to march hand

in hand with the scphistication of the writing and cach problem of
identification prcsents its own intrinsic difficulties. Nor does it follow
that becausc one person can be identified by his handwriting that another
can. "BEvidence as t2 handwriting is subject tc many sources cof fallacy

and error", statc the learned editors of the 7th Edition of Wills on
Circunstantial Evidence, at p. 251. It must be difficult cven for an expert
to say with corfidence after cxamining a single name written in pencil ©n

a ballot paper that 2¢ can identify the writer from a perusal of that onc
word. There must be some extrinsic evidence, some opportunity for comparison
to enable one to move from the rcalm of conjecture towards the field of
certainty. Yot "the mark must be a mark by which the voter can (not might
possibly) he idenbificd" said Hawkins J. in the Cirencester case.
Gloucester (County) Cirsncester Division Lawson v. Chester-master ﬁ189j) 9
L.T.R. 255 20 Dig. 110 1. £J)0. The Election Court in New Zealand has
formulatel a tcst 10 bo complied with before it would accept that a person
can be identified by his handwriting:

e 4hmink that to come withi. the provision (which was section

1h9(2) of the Electoral dict 1927 (New Zealand)) either a name

or in.tials rthich would lead to identification must be written

or the wratir: must ve so unusual or remarkable or have such
oucstanling cleracieristics that it could be said without doubt
that it was the hendwriting of a particular person." per 0'Leary
C.J. in giving the judgment of the Court in re: Raglan Election
Petiticn No. i /1943/ N Z.L.R. 65, 78.

with respect I find mysclf in agreement with this approach as satisfactorily
extracting the meanins of the words "can be identified" used by the
Legislature as distinct from the meaning of "could or might possibly be
identified" that is somctimes scuzht to be given to them in this context.

In the case rei’erred to¢ one voter had written the words "For Labour" and
another voter “who elsc would I vete for?" beth votes had been rejected by
the Magistrate as intformal on the grounds that the writing had sufficient
character to eneble the voter to be identified. The Election Court was
satisfied from an inspection of the writing that the possibility of the
voters being identified was extremcly remote. There was nothing unusual in
the handwriting and they felt that if an allegaticn were made that it wes

the handwriting of a particular person and he declined that allegation that
it would be practically impossible t» prove it. There is certainly nothing
remarkable or umesual about the handwritings in the present case nor of
course any name or initials frcm which the writers could be identified. I
have carefully examincd cvach of the ballot papers and I am satisfied that

in each casc the clear intention was to vote for Afamasaga Maua. I am also
satisficd that thei: is no cevidence to suggest that what was written was done
in pursuance of any deccit or pre-arrangcd agreement intended to lead to
identification. There was no evidence nf any official or scrutineer present
at the counting of the votes having expressed any view as tc the identificatior,
of the threc electers concernced notwithstanding the proximity of their
physical contact with thce ballot papers. I am satisfied that the real thing
that each of these cl.ctors tried to do was to record his vote for Afamasaga
Maua and this he did by vriting the name 4famasaga on the ballot paper in

the place whecre he should have put a creoss. There was nothing remarkable

or unusuel about thzir handvriting, nor are there any characteristics so
cutstanding as to enable une to say without doubt that it was the handwriting
of a particular person. The possibility of identification in each case is

L think extremely unlikely especially when one has regard for the infrequency
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of cpportunity for observing handwriting that exists in the normal everyday
life of a Samoan village. The intenticn in each case is clear and on the
balance ~f decided authority, I consider that these three votes ought to

be counted for .famasaga as coming within the provisec to section 71, making
his total now 72 (69 plus 3).

GROUP III - Eighteen ballot papers from Booth No. 6 upcn
which thce electors wrote their own names alongside the name
of the candidate they wish tc vote for.

It was agreed that of these eight were for Afamasaga and ten for
Vaili. It was also agreced that they were properly rejected by the Chief
Returning Officer ~s the e¢lccters could be identified from their names which
they had written on the ballot papers. It was further agrecd that these
ballot papers were markcd in this way as a result of the advice received
from the Constable who was cn Jduty at Beoth No. 6.

Tho questicn for determinaticn is whether the clection should bo
avoided on this ground. The pesiticn is governed by secticn 116 of the
Electoral iict 1963. It was not sericusly contended that there was any
substantial non-compliance with the law as to clecticns but it is clear
that the breach of duty on the part of the Constablc did affect the result
of the election. If he had not given this advice and had their votes been
properly recorded the position would then have becn that the eight votes
for &famasagn would have been added to his total making it 80 (72 plus 8)
and the ten votes for Vaili would have been added to his total making it
80 also (70 plus 10). Therec would thus have been an equality of votes as
between these twoc candidates. That there was a breach of duty on the part
of the Constable at Booth No. 6 was ccnceded. He was cn duty at the time,
in uniform, and I think an "official™ within the meaning of the term usecd
in the secticn. It is conceivable that the effect of his advice extended
beyond the ballot papers in Group III and may have influenced the electors
in Greup II also. Admittedly he denied giving instructions to any voter
to write the name of the candidate alongside the name of the candidate of
his choice but he did say that he told them to write a name. In Group II
the three electors did just that - they wrote a name, the name Afamasaga,
and the possibility that they did so as a result of the Constable' s advice
cannnt be altogether excluded. 4is against that it is ncted that the ballot
paper in Group I also bears a name, albeit in abbreviated form, but this
irregularity is nct attributable to the advice of the Cnonstable as he was on
duty at Booth 6 and not at Booth 5. In any event it was agreed that all
the votes in Group III were given as a result of the advice received from
the Constable. The duty of the Court where there has been no real electing
as a result of a majority of the clectors being prevented from voting
effectively through some fault on the part of the machinery supplied for
voting was laid decwn with authority in 41875 by the Court of Common Pleas
in the leading case of ‘oodward v. Sarsons (supra) in which Lord Coleridge
CeJ. delivering the judgment of the Court said:

"e are of the opinion that the true statement is that an
election is to be declared void by the Common Law applicable
to Parliamentary Elections if it was so conducted that the
tribunal which is asked to avoid it is satisfied as a matter
of fact that there was no real electing at all ... and as to
that the tribunal should be satisfied if it were proved to
its satisfaction that the Censtituency had not in fact a
fair and free cpportunity of electing a candidate which the
majerity might prefer as would be the case if a majority of
the electors werc proved to have been prevented from
recording their votes effectively (inter alia) by means of
voting according to law not being supplied or supplied with
such errcrs as to render the voting by means of them void."
(ibid., 300).

The four votes in Groups I and II have bcen restored to Afamasagas ao
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the intention to vote for him is plainly apparent on the face of thc ballot
papers, and although the manner in which they are recorded is otherwise
than as prescribed by scction 71 nevertheless the votes are saved by the
proviso to that section and not, in my view, invalidated by section 79(2),
the likelihccd of' identificaticn being too remote. 4is to the votes in
Group III it scems that what happened here falls within the type of error
referred tc in Weodward v. Sarsons (supra) and that these eighteen electors
were prevented from rccording their votes effectively by means of voting
according to law being supplied to them through the agency of the Police
Constable with such crrors as to render their voting by means of them void.
The breach of duty of the Constable affected all votes in Greup III and
possibly some in Group II. It is not unreascnable t» assume that in the
absence of this advice that these eighteen votes would have been properly
recorded and had this been so there would have been an equality of votes as
between Afemasaga and Vaili. Can one say therefore that the result of the
election was not affected by what the Constable did? I em thus left in a
position of doubt as t» whether Vaili was in fact truly elected by a
majority of clectors of this Constituency. Under these circumstances the
duty of the Court is clear. Being of opinion that the breach of duty on
the part of the Constablc affected the result »f the clecticn I declare that
the election of Vailil Tatupu is void.






