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HIGH COURT.  Apine  1959. 8, 9, 11, Junc.  RCTIWELL J.

Liquor = pesscssion of intoxicating liguor - whether such posscssion for
purposes of salc = Bamoa sact 41921, scetion 730,

The cvidence havinsestablished that the defendants had purchased with
thelr own moncy intoxicaling liquor in considersble bulk which was
subscquently delivered or transferred to individusls for cash and at a price
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hirher than that paid to the Customs Department; and that there was no
gseparation or appropriation of specific consigrments of liquor owned by the
varicus imdividuals for whom the purchascs had boen made -

Held: that this amountcd to posscssion of intoxicatineg liquor

by the defendants for purposes of sale, contrary to
seclion 338 of the Samoa Acl 1921,

supcrintendent Fhillip, for Policc.

Metealfe, Tor delendants walter, ih Foon, Frost, I'elesa, and Stowers.
Phillips, for defendants Ripley and 4h Kiau

von Heiderbrandt, in person.

Cur. adv. vult.

WCTHIELL J.: These prosccutions are all instituted under scction 338
of the Samon Act 1929, The defendants are all charsod with having in their
possession Tor sale intoxiceting ligquor. In almost all cases the posscssion
was admitted as also was to the intoxicating quality of the liquor in terms
of the Samoa Act 1921. The sole matier therefore requiring decision was
whether thoe possession wnas for the purposcs of sale an? in that respect the
burden of proof is cast upon the defendants by scetion 14 of the Samoa

Amendment fet 1923,

Intoxicenting liquor may be dnporued inlto Samea only by the Government
and it may legally be sold cnly by the Government fer mcdical purposcs.  Such
sale is conducted by the Customs Department to persons who arc the holders of
permits to procure liquor (popularly rcferred to as "points") and any other
salc iz illepal.  The permits have apparcntly olways been treated as being
assignable although how that con be so when their issuc appears to depend on
the state of health of the licensee, it is difficult to understand. The
practice, however, has been recoizniscd by the Customs Department, and indeed
the Court was informed that most people procurc their supplics by tho
activitics of either agents or assigmecs.

The prosccutinons ncarly a1l contain onc common factor, namely, that
the defendant sets up as o dcfunce that he wos operaling as agent of a
number of people cither as an informal group or as a club - in some cascs a
proprictary club and in other cases a members' club. The prosccution alleped
substantial sales by the defendants outsice the limits of thesc allepmed
clubs or groups. The cvil appears to be the poscsibility of salus to non-
permit holders who arce not able to acquirce liquor leqally.

In gencral the defencoe was that the property in the liquor vested
in individuals nnd not in the defendant, ant that subscquently the
individuals mercly took delivery of the liquor purchased on thuir behalf.
In general it wns proved that the dofondant was the one who supplicd the
cash lor thc purchase from the Customs Departrent; Lhny purchasces were nade
in censiderable bulk; that the sale or subsuqucntly delivery to
individuals was at a price higher than the ;rice pa}@ at Lho Customs
Dopartmont; that cash passcd on the transfcr or dcelivery f'rom the
defendant to his so-called principnl; amd thot in no carc wos Lhere n
sipmments of liquer owned by the

scparation or appropriation of specific con 7
various individunls for whem the jurchasus had been nade, In some cases
when individuals surrendercd liquor permits they were siven a number of.
coupons corrcsponding with the amount of liquor rugrcsuntud Ly thc.pgrm}t,
but in ny view this does not alter the position. The precess cutlined in
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this parasra:h is clearly in ny view a bulk purchasc by the defendant
014 | resales Lo the pursons in whose nakieg

follewed ultimately by individual cnsh
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he has bought the liquor concorned.

To pervect the def'ence which h.s been get up in vhese cascs it would
be necessary for the defendant in maling purchases on behall of %, Y, and 2 to
appropriate and segregate the liquor belonging to cach by a properly conducted
locker system or by marking or olhor similar identification.  The liquor might
then become the property of X, Y or Z as the case may be, notwithstanding that
the funds of the defendant had been used in the purchasc. Nothing short of
such an individual appropriation in my view can so ldentify the liquor ag Lo
vest property in Lhe purchascer in his own rightl.,  The payment of an additional
charge for service is probably not objectionable but would be much more
clearly marked as a scrvice charge if it were separatoed completely from the
price of the commodity. 1 now proceced to apply this principle and other
factors involved to the various progccullons serictim:

1. Elsic Walter:

This defendant alleged that she was the owncer of o proprictary club
called the "Savalalo Club" hoving about 25 or morc mcmberg.  She deposed that
the members hand her their liquor permits and that she then in person
purchascs the bulle gupplics off Liquor at the Customs Department, koecps it in
the house in which the club is conducted, and ultimately transfers to cach
member on request and on payment of %/6 per bottle the beer which she hag
purchascd at 3/~ por bottle. She said

"T don't keep a record of members' use of points. I

always know whether a member has points left, "

Aftcr the conclusion of the case {or both prosccution and defence, Mr bMcetenlfe
sought leave to recall the defendant, and on her rccall she deposed that one
Hollesow who was not o member of the c¢lub gave her 24 points; that he bought
and paid for theco botiles of beer and that she got the boor afterwards from
the Customs. In reply to o question from the Court she said that the unuscd
21 points would go into stock.

Tt is clear that in this cnse there was o bulk purchase without
appropriation and that the subsequent transaction with the members were
individual sales and that the liquer was in the posscssion of the defendant
for that purpose. She must be convicted.

2

¢ Ah Foon:

The defondant in this casce scts up an informal asgsociation of a
number of people whe were in the habit of handing their liquor permits to her,
fn1lowing which she vould obtain bulk supplics from the Customs Department
paying )/~ per bottle For becr and rccovering 3/6 in due coursc. She also
said that her husband, who is a tailor by trade, occaslonally breught points
given to him by customers but zhe could not say how many. There was noe
atltempt at cxplanation of the destination of liquor purchn wed by means of the
points procurcd by the husband, nor any suggestion of appropriation te
individuals of the liquor purchased by means of their points.  Bvidence was
given by throe no rmit holders of purchases of liquor Crom the defendant
at h/— per bottle. I hold in this case that there wag clear evidence of
bulk purchascs and individual resales. That this was slandard practice and
the liquor was in posscssion of the defendant [or that purposc.  She will
be cenvicted.

Ja James Ripley and TFa'ama Lppn Ripley:

The defence in this cese was thot the purchascs were for a club off
a much more formal type which has actuslly been incorporated since the date
in reaspect of which the prosecuticn was broupght.  Defendant James Ripley was
the President of the club bul not very closely associnted vith its active
operations. The information ageinst hin will be diswissed. s wife,
however, was the paid managercss with "full control”. The infermation
against her will be amended by inscrtion of the words Yas menoscress off the
Socicty of Fricnds Club¥. Incidentally to o search of the club's preniscs
some whisky and gin wag scizod which clearly was the private property of
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Mr Ripley and another individual. There will be an order for rceturn of this
liquor accordingly. MNe admission was made in this prosccution, but it wag
proved that the liquor was found in the possession of the defendant
Ia'amalepe  Ripley as rnanageress and that it was intoxicating and the only
guestien for determination now is whether it was in such poascssion for the
purposcs of salc. The Treasurcer of the club produced the ¢lub's Cinancial
records and thesce proved to congsist of mainly records of expenditurce [or rent
and wages, income from sdvings intercst arising from ansther aspect of the
club's activitics and a rccurring item relating to purchascs of beer. A
typical item would be one casc of boeer with a credit of £1.4.0. Now the nct
cost of one casc of beer purchased {rom the Customs Depariment is £7.4.0 but
individual sales of bottles at 3/6 (the admittod price to members) would
produce £8.8.0 and so upon the purchasc of every case a crodit of £1.4.0
potential profit is shovn in the bocks, and when the case has been complotely
sold the net cost of another casce {or replacement remains in the till.  The
Pregident, Jancs Ripley, said in reply to a question by the Court -

"The member does not hand over any moncy. The liquor is
bought out of club funds.”

Applying the general principle there is here also clearly o bulk purchasc

followed by individual resales.  The delondant Fa'amalepe Ripley must be
convicted.

L. Jonathan Vincent Ah Kiau and Isa Dora Vaotele Ah Kiau:

In this casc the allegation of the defendants was a loogse association
with some rclatives or personal fricnds, pocling of points and subscquent
Jjoint consumption. BEvidence was given also of sales at 4/~ per bottle to
persons outside the club. A Samoan female namcd Tauncse Motain deposcd that
on the day before the offunce charged she went to the defendant's premisces
with a number of other persons including sailors from a boat and that beer
was bought at 4/~ per bottle and consumed on the premisces in part, and that
sone liquor was taken awav. One of her companions Fieta also gave cvideneo
of consuming beer but said she saw no moncy. In roply to the question as to
whether moncys could have been paid without her sceing, she first said they
could and upon the question been put to her again she appearcd to hesitate and
then answerced "noe". My notc originally was -

"They could have podd without my seeing".

and the word "not" was interpolated as a result of her sccond answer. Ficta
said that the beer they consumed was cold. This evidence was given on Junc
8th. The following morning another member of the party Faapusi was called
in rebuttal by lcave of the Court. She said that the beer consumed at the
Ah Kiau place that day was taken there by the sailors, and was warm and was
consuned in that condition. TFaapusi appcared to be an unrcliable witness
but her cvidence might have been acceptable if she had not been broken down
rather badly in cross-examination by Superintendent Philipp. She said in
cvidence in chicf that they arrived at the Ah Kiau place about 2 o'clock
and left after 3 o'clock. She said Mrs Ah Kiau came home while they were
there and "scolded us for being there™. In cross-cxamination she said

"Mrs Ah Kiau is a tencher at Malifa.  She come home carly - after 4". On
this inconsistency being put to her, she changed her evidence and said that
Mrs Ah Kiau camc home first at about 2.20 p.m. with her husband and then
changed her dress, went away, and came back after he T do not belicve this
witness but accept the evidence of Truncsc. Another witness Faclavelave
has hoeen criticised as unrcliable, nnd his evidence is not a factor in the
decision which the Court has come te in this metter. Scnior 3ergeant
Schuster gave cevidence of an interview with both defendants on May 14th,
vhen they said that the beer was purchascd by means of joint liquor permilbs
of married couplegs, by the name of Simpson, Krausc and Warren in addition
to the defendants and was so consumed. In answer to the Court he said that
the price to members was stated to be 3/- per bottle. A cousin Lester
Dean deposced to supplics of liquor o sailors from the “Matua' on which
ship his brother is or was a butcher. lle said "he gives we moncy for
beer®,  Here again the finding of the Court is that bulk purchascs arc
made, that there is no individual appropriation and that the subsequent
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transactions arc resales. The bottle of whisky found on the premiscs docs
not appear te bu associated with thesce transactions and must Le returnod Lo
the def'endants.  Both defendants will be convieloed.

5. Fuala'auw Frost:

This prosccution is in a different cotegory.  The defendant Lo an

independent operator and appears to be in o veory substantial way. On the date

that her premiscs were raidedl, 16 bottlea of beer were Cound but later she
vins interviowed at the Customs Department Bond where she has paid for and woag
about to uplift three cases of hecer cach containing 48 boltles. This was
later seized by the Police but I have muled that the seizure was illegal as
the beer was not in her possession and it nust be returned accordingly. The
16 bottles found on her prenisces were claimed by her Le be the property of
her brother whe lives in anolher house in front of the defendant's house with
their mother. She stid she had got the beer two or threce days belfore and was
keeping it in her house for her brothor. She had no explanation to offer for
taking it pest her brother’s housc to her own house for this purposc. She
said that the three casces which she was about to collect at Customs were for
permit holders who had given her cuthority. She admiticd sales at 3/6 per
hottle and in reply to the Court saild that the threc cases in question would
Le ealled for from time to time by pernit holders who would generally pay fTor
twe bottles at a time at 3/6 per Lottle. She said "I supplicd all moncy to
buy bulk, collected bottle by bhottle”. This is a clear commercial
undertaking for bulk purchascs and individual resales whethor to permit
holders or to others. There was ovidence from three scparate witnesscs for
the prosccution of purchascs of beur at /- per bottle. These purchascs were
nade by non permit helderd. Defondant must be convicted.

6. Semoc Peloda:
A plea of guilty was ontered in this casc but 1t is mentioned here
for the rucord.

7e Fritz Petcr von Heiderbrandt:

The defence herc was an association of a smoll number of {ricnds
associated together to pocl their liquor resources and enjoy consumption of
the liquor jointly. This scoms to be a curious and unnccessary arrangement
between fricnds and there is no reason why each should not furnish his own
liquor instead of having a joint avrangemo nt Cor purchasce.  Here apgain there
was no cvidence of appropriation of specinl property to individualg but
nerely o statement that on the bulk purchasce of liquor Mabout 6 of us put
in about £2.0.0" and again"while drinking we put in 3/- per bottle". The
defendant had previocusly seid that the becer found on May O6ih was the result
of a cellection which {inanced the purchase of 6 dozen and three bottles.
There was no cxplanation as te why this collection was ncecessary whercas the
usual procedurce wes to provide a (und for futurce purchascs by contributions
o }/— per bottloe durivg consunption of progsent cupplica. Byidence wng
given by Corporal Tinctali that allhough not o pernil holder be had bought
beer fron the defendant. The defendant gave ovidence of an approach by
Corporal Tinctali at the Custons Bond with n pernit for 48 points of which
the Corporal was going Lo draw 12 hdnsclf and the romninler was 1o be drawn
by the defendant and held available for the corporal from time to time. It
was alleged that this was a special permit in the name of To'omata which had
been assigned to the corporal. Cerporal Tinctali gave cvidence for the
prosccution and denied any such arrangenent wvhen cross-cexamined.  He
confirmed the purchase of two boltles but said that he had no permit of his
own, nor had he given the defendant any points. Superintendent Fhilipp
gave evidence as Chairman of the Liquer Beard that he had never issued a
speeial licence to Toowmata. Threo other Pelice witnesces gave cvidence of
purchascs from the defendant without points. Sales arc clearly cstablished
2lso in this case and the defendant ust be convictoed.

8. Patrick Stowers and Tony Dlowcrs:

This prosccution wasstopped before any ovidence was tendered ngainst
Mrs Stowers but in any event one conviction only would be entercd.  The case
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against her is dismisscd.  This also wasg o club ense, the defendant Pat Stowers

deposing to be the Manager of the "Country Club". The information will be
amended by interpelating the words "As Manager of the Country Club at Lotopa'.
The club is unincorporated, has a menbership of 81 and here again it is clear
that thcere is no appropriation of purchascs to individual members but that
supplics arc purchased in bulk with club funds and individuals are supplicd
in relurn for their liquor perniis bottle by bottle at the usual rate of 3/6.
The defendant sald that overscas visitors were supplicd al the club provided
that they held a permit "so that we can replace’.  In reply to o question by
the Court he said "overscas visiters with permits buy at 3/6 per bottle, the
ame as members' and again "we usc the club beer and replace later”.  This
afendant alse must be convicted.
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