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HIGH CCURT.  ipia. 4958, 17, 24, Cctelber.  ROTILELL J.

"Home~tracde ship" - certificate of survey to be issucd thorefor - whoether
Harbourmaster cntitled to restrict activities of vessel by alteration of Form
of certificate - vhether alteralion ostops Harhourmaster or invalidates
certificate - Fort Centrol Crdinance 1932,

A vegsel is a "home-trade ship" if in fact it operates in accordance
with scetion 2 of the lort Control (rdinance 1932, that is, if it plies for
hirc for the carriage of carso or passenszers or both hoetween ports or places
within Samoa; and the Harbourmaster is competent, by virtue of scction 23 of
the Ordinance, to further restrict the operations of the vessel if the
capabilitics of the vessel surveyed by hin and for wvhich a certificate of
survey is issucd by him, rcquirce such restrictions.

A minor deviation from the form of a certificate of survey (no form
being prescribed by the Crdinance) issucd, as wag in this casc, doos not
invalidatec the certificate by virtuc of scetion 5 of the Acts Intcrpretation
Act 192, (New Zealand); nor docs it operate by way of estoppel.

Defendant convicted.

IRCSECUTION  under the Port Control Crdinance 1932 for overloading a motor-
launch owned by the defcendant.

Scrpeant Schuster, for Police.
Metealfe, for defendant.

Cur. adv. vult.

RCTHWELL J.: This wag a prosccution for overloading of a motor-
launch belonging to the defendant Company and was laid under the Port Control
Ordinance 1932. The rclevant pertions of that (rdinance arc as followa:

Scction 2 e+ "Home-trade ship® means any ship (other
than a rowing boat or a lighter and other
than an inter-island tradc ship) which
plics for hirce for the carriage of cargo
or passcnpers or both between ports or
places within Samoas ».

Scetion 19(1) ... Bvery perason beliy; the owner of

éa) an inter-island trade ship
b) a home-trade ship

(c) a rowing boat

(a) a lighter

pPlyin Lor hire for the carriasc of
cither passcniers or carg;o or both
shall procurc annually {rom the
Collcctor of Customs a liccnce to ply
such vesacl,

(2) No such licence shall be granted in
rcspect of any vessel which hag not
been duly surveyed...

Scection 23(1) <o Upon the Harbeurmaster being satisficd
as to the scaworthiness of the vesscl
anrl the sufficicncy and officacy of its
cquipnaent ho shall issue in duplicate
a cervificate of survey (vritten in the
Enslish and Samonn 1anaunﬁcs) sctting:
outl
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(1) the limits (if any) within which
the vessel may ply;

(b) Lhe number of passeniers which the
vesael nay carry distinguishing ift
necessary the nunmbers to be carricd
on the deck or in the cabins and in
different parts of the deek and
cabins. ..

No form for the certificate of survey under scction 23 is prescribod
by the Ordinance. The form which is in fact uscd has a printed heading:
including the words "Intor-Islond Ship or Home-trade Ship" the intention
apparently Leins that onc or other of these classifications should be deleted.
Any minor deviation from the form, however, clearly cannot have the ef'fect of
invalidating it: sce scclion § of the Acts Interpretation Act 1924
(Mew Zealand).

The triplicate copy of the certificate of survey issued in respeet of
the defendant Company's vesscel and admitted in evidence by consent had the
entire heading "Inter-Island Ship or Home-trade Ship" dceleted. There was
however a heading written in by thoe Harvourmaster at the time off the issue of
the cortificate "Lefatu and Manono™. The Harbourmaszter in cvidence said that
he had altered the cortificate in this way because he thoupht that a
certificate headed ‘Home=trade ship' would autheorisce the vessel to travel
anyvhere within the proup of islands which consctitute the Territory of
doentern Snmon. s corbiftiente of survey wao Limited to fitness only for the
Lefatu/Manono mun which lics wholly within the reef. No ovidence was offered
as to the terms of any licence issucd te the defendant Company and it is
assunmcd therefore that therce was a licence duly issucd in accordance with tho
terms of the certificate of survey. :

Mr Mctealfe contended that the certificate as issucd took the vesscl
in qucgtion out of the catopory of a home-trade ship and therefore out of the
operation of the Crdinance insofar as overloading was concerned. 1 do not
argrcee with this contention., A vegscl is a home-trade chip it in faet it
carrics out the operations specificd in the definitien contained in scction 2.
The Harbourmaster carmot create an estoppel by any alteration such as was made
in the certificate. The adoption of cither of the description of classcs of
vessel printed in the heading automatically defines the limitation vwithin
which the vessel may ply, but it is competent for the Harbourmaster to create
a more rostricted limitation i the capabilitics of the vesasel being
surveyed appear Lo him Lo reqguire bthat he should do so.

The vessel therefore T hold to be a home-trade ship restricted to
the carrinse of' passceniers, not mnore than 20 in number, between Lefatu and
Manono,  The prosceution allegsed 76 passengers and the delence admitted
57 passcngers on the trip in question.

Ls an oxtenuating circumstance Mr Metenlfe called the evidence of the
Captain te say that he had beon alarmed at the larpe number of passenpers
offering, and tricd to persuade them to divide their party into two and have
the vesael make two trips instead of one., Uitnesscs for the prosccution
said that the supestion of 4wo trips had come from the leader of their
party but Lhat the Captain hadt declined to mnake two trips.  Both sides
allesed that the discussion ook place belore passcengers cmbarked. An
independent witness mives no help in resolving this conflict because he
arrived when the passensers wore nostly on board the vessel and heard no
discussion.

In resolving this conflict ~f ovidence I have given consideration
to the cvidence that the party of 76 poople was from a single village
making a trip to Manono Cor the purpose of a cricket notch, and its
nembers would normally wish to travel together.  The Captain said that the
passage time would be one hiour cach way and accordin:ly, if two trips
had been made, half of the party would have had two hours to wait until
the launch relurncd fer its sceond trip. I think the passengers would have
buen reluctant to aceept this arrangeient.  On the other hand I find that




it would Lo normal for the Coajplain of this vessel Lo be alared at the
prospect of yross overloading, and that he would be likely thercefore to

sujmest that tvo trips should be nade instead of one. T Pind therefore that

the insistence ona single trip came from the passengers, and T accept the
evidence of the Captain that he fearcd some derrece of vielence and trouble
if he did not accede.

The overloading however was undoubtedly sross. Cn the prosccution
cvidence four trips would have heen requirced, and on the defence evidence
three trips would have required, if the linitations of the certificate of
survey werce to be cemplied vith.,  The Lesislation is important, and
compliance must be cenforced for the protection of the travelling; public.
The penalty provided by the Trdinance is not excessive, and the defendant
Company mugt be fined 0. In view of the pressure broucht to bear on the
Captain his finc will be £5.




