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"Honc-tra(~u shipl! - cc1'tificeti;c of survc;y to hu issued th(Jrofor - whothor 
IIarouurnacter cmtitlocl te, 1'ustrLct ;lctivi1:.i(JG nf VL)ssul l)y alter:,ti()~ Clf 
of ccrt'Lfi Gntc - Ilhutlll:r al-t,';rn.LiCln u~;I;Oi};; lll1.rll(lUrn.i;;tur "I' invalid.'ttc3 
c,-}rtificn i,u - Fort Centrol (n1in['.nce 1;;32. 

form 

A vessel ie a "hor.w-tr,l,(lo ship" if in fact it Op0rntes in ncconbnco 
vlith section 2 of tho Port Crmtrol C n~i.nnnc(; 1932, thn t is, if it plies for 
hire for the carrict{:c or cari:o nr l'rtscun:'(;rc or lH)th lJc!t1deon ports or placr;s 
.lithin Samoa; etml the Tlnrbourn:lctor ie; COr:1i)ct(;nt, hy virtue of section 23 of 
tho Orclinance, to further restri.ct the oper:!. tions Gf thu vessel jj' the 
capabj.litie.'J of the vennel ~~urv()ycrl by hjr; c!l1ll fur \'Ihic11 a certificate of 
survey is issued by him, require [Jueh rrJS Crictions. 

1-. Dinar deviation fran tlle! forr.l of a ce:rtificn to of survey (no form 
boint'; prcscriocd by tho CrcUnnnco) isml,;l, ::1.:3 rlac in this cac(], (lous not 
invaliclato tho certificate by virtue; of 3,]ction 5 of the .Acts Interpretation 
f.ct 1924 (New Zealancl); nor docs it oj)o1'o.to by way of estoppel. 

Dofunllant convictecl. 

P-lOSEgITION unrlcr tho Port Control Crdinn.nce 19.32 for overloaclinc D. r.1otor-· 
launch mmcct by the clofemlant. 

SrJrr;cant Schust::;r, for Police, 
Metcalfe, for rlufenllont. 

Cur. aclv. vult. 

IWTHilELL J.: This \las a prosecution for overloading of a motor­
launch belonGing to the clcfcncl:::nt Company and was lclid under tho Port Control 
(\rclin[l.nce 1932. The relovant l1('rtion:3 of Un t Crc.linnnco [l.re n.s follows: 

Section 2 ... ItHome-trac.le shiptl moans ::my ship (other 
than a rcw/inL: boa t (Jr a li.c;htur and other 
than an intcr-isln.ml track ship) .-rhich 
plio 3 for hire i'c'r the carria/;e of carco 
or IlnSGeni~ors "I' both hetween ports or 
l)lac() S Vii thin Samoa ••• 

Sc:ction 19(1) ... 

an inter-islanc} track ship 
n. hOI;)(;-trn,1c ship 
a rev/inc; hoat 
Q li,r,ht()l' 

plyin!; fnr hire for th(; cnrrin.!~0 of 
ci tlwr pas:;cn:;crs ('1' car.:;o 1)1' lJoth 
shn,ll rrocurc annually from the 
Collcctc'r nf CUGtoms :.\ lic<.Cnce to ply 
such v('ssClL 

(2) No such lice:l1cC shall bc C;1'n.ntcd in 
rcsp()ct of .1.l\Y vo.c;sul 1dhieh hn.3 not 
1)(!<]rt (luly SUrv()YL:r1. •• 

Section 23(1) ••• Ul,on tho Hn.rb.;urmaGlcr 1)(:) in,:; satisfiuc.l 
as tCl thu [Jc'lvfc'rthinc.'Js of the: vensol 
:\1)<1 th<.C ::mffici,Jncy .1.nl_1 efficacy of i tn 
cquilJ:'hmt 11_' :.:11:\11 issuo in duplic:t to 
a ccrtificntlJ of survey (nritten in the 
En!~lish anll Samoan lan;un.:~C:3) sottinc 
out 
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h) Ull' l:iJ"it:.:; (ii [,ny) \'liLhin ',Ihich 
tht..: vessel may ply; 

(b) Lhu number of jn3;JOnt;ers which Lh() 
v<.:s;3cl L1ay carry c.1istin l :uishing U' 
fl(;(;C;J[3nry the numlcro to bu cnrriccl 
on tlJ0 '~(cck or in the cahins and in 
clifi\;r<.:nt parts of the ,leek nnll 
cabins ••• 
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No form for the c(;rt:i 1'ico.tc ()f survey un!lcr scction 23 is prescrihcr:: 
by tho Or\linancl:,. The i'orm \[1]j.ch :L8 in 1',')ct usuc!. b::\s 11 i)rintuc.I hO[1,dini~ 
inclUclinc the VVOX'lls "Intur-I;:;L"'.ml Ship or Iiome-trwlu Shipll thu intention 
rtppn.rcn tly be D1(( tho. t ODe or (,i;hur of thu se cIa ssifj cn 1,ion3 should he dele toel. 
Any l;1inor dcvintino from Lll!; f()rm, )wHcvur, cleo.rly carmot hCLVU 1,110 effect of 
invnlidatinc; it: set) sc:ction S of tho Acts Intorl'rct,:-!.tion 11.et 1924 
(ncm Zealand). 

'-tlw triplica tt) copy c.' (' the certificate cC surv(]y issuod in 1'0 spect of 
the: I;cfenc;ant Company's ve sse 1 o.nrJ [lcImi ttcr1 in uvir1cnc() by con:.wnt h8.(1 the 
entirl] ho;:tcHnr; "Int,,,r-Inb,D(l 8111;) nr ll()[~o-tr~lll\; Shil'" deleted. Thero Was 
however '1 }l\Jadinr, 1,'[ri hen in l)y th,~ Iln.rl)()urmD.sLer Q t trw time of tho issue of 
the ccrtific[ttc "Lefatu o.r1'1l-hnonr,II,. Thu IbrlJ"urmO,stur in uvirlencc saic1 thO,t 
he hCLd n.ltured the certifi cat·,: in this Hny lJCcO,use he thuul.';ht thn.t a 
cortificr.l. to headod 'Ilomo-trrvJo shir' ,'lOulrl .tu thorino the vossel to trO,vel 
c.nyvlhurc Hi thin tho !~rOlllJ of l"l.'1rdCl vlhidl cone tiLute tho Terri tory of 
',r::d,(~t'n ::;,'U(lrl:l. lli.:! c';rtjf'ic:cLu (11' ::urvey 1'I:'.;J liaIi\;c(l i,., fitnr::JS only for the 
Lcf~Ltu/Manono run Vlhic11 lios v,holly VIi thin the- rud'" Ne, evic.1cmco Has o1'foro(l 
as to tho terms or any licence issuud to tho lll:fc.:nu8,nt Cor.ll'any rlnr1 it is 
Qssumc,l therufnre that there 'viaS a licunco duly iClSlwcl in o.ccor(lance Vii th the 
t,':l'Jll:J oj' thL: curi,ificaL\; (If' ::llrvuy" 

Mr Metcalfe conten!.le(1 Lhn.t Uw cortificO,tu as iosued took the vessol 
in qu(;stion out of th,.] cn. Lc[:ory of D, home-trr1.l1(; ship [tn(l therefore out of the 
opor[~ tion of the Cr(linance in:_wfo.r 0.3 ovorloa(~ini~ YlQ:3 concernod. I rlo not 
o'{~rcc wi t11 this contcmtion. IL vesucl is a hOl:1c:-trO,(Jc chip if in fo.ct it 
carries out the operations spt..:cifiu\l in the (l(]finiti,'n conto'im:d in section 2. 
The }hrbonrm::u;t(]r cannot creQ h) ::en 1):3toppol by n.ny altorn.tion such an Was Inade 
in the certificate. Tbo a(LoFLion of lJither of thu c10~lcription of clQsses of 
vessol llrinte(l in th0 heD,11ini: auLom::ctically (lufines the limitation viithin 
Vlhich the vessel l1l3.J-T ply, but it is competent fnr the Hn.rbourmn.st(Jr to crun.te 
n. m()p] rl\~:Lrici.;(;r1limj.tntion i.f' tll{' c.'lpal,ili\'ir:3 (1[' the: vcs301 hcinr: 
sUl'vuyu(l I.LlJl)\)ar Lu 111[;[ Lu 1-<':'llt.L1'0 Lll'\ L 11,; ;;JI()uJd .II) :JU. 

The vocsel thorefore I h01(1 to be a hOl<le-trn.uu ship restricteel to 
tile carrirt::~: nf I'n8sen::e1'3, D')t, r;loru than 20 i.n number, bctv[()cn Lufrltu ,'1.11(1 

r,bnunr:' • T1lU l:rouccu-Lion allu!;l;(1 -/6 pnG3L)n,,,()rS ::tI1l1 till,) l1c:l'oncu iHh:l:Lttud 
57 pn::wcngors on tho trip in (lUestion. 

L[l an cxtcnuo. tini~ circumsto'ne() !,Ir He tc:-"lfe co,lle(1 tho evil1cnce of' the 
Cat,tain t() :.;ay that he had hc',n nl,"tl1nucl at Uw larr~e number of' pass,)nl':Ul'8 
offerin(7, .-tIl(: tried tf) persu.:l,rle Lhe);) to llividc their pnrty into tV'lO and have 
tho VGs3<.]1 m"kc tyro tri1Js inste[,<l uf ono. ',,:iLnc3sc3 for tho pros()cution 
3,1.ir1 Lh."tt the nu '~(;()Gti(ln of i',/O Lr:i iJ3 h,(l. COlDO from thr) lco.r](Jr of thuir 
party lJUl tLat Lllu C,"q.,t,ain h:l'l ,j(;clinL'·1 to li1:1]<.l; t\'[() trips. Buth ,;:L(luu 
nllcl;ucL tht1.t the (liSCU3Sion tcok pl:1,c\; huroI'(; passencers ef,lbn..rko(l. L.n 
in!.lcpcnclont '.1i tnoss r:ivc}s no 11ell:' in rcsolvini'; this conflict oecnusu he 
arrive(} rihen tho par;senrcrs W\T\..' noctly on bO[l,I'rl the vos::lCl nne] heard !10 

,li8cu:.;sion. 

In rosolvin:~ this conflict r'f ()vidcnce I have (;i ven consilloro' tion 
to the evil~uncc thn.t, thu jmrt.y of' 7G JICL11,1o un.s fr.)m n ,)inL~le villar;o 
m2.kin-!; a trip to ~;J,'.nm1() f(.r t11e )1urpoClo of a cricket l:li'.tch, ~1.n(l its 
f:lCmllcrs would norm.lly uish V' tr;:.vcl. to!:ethc:r. 'l'hc C"q;tnin sn.irl that the 
r:a33n{~U tifilC: ';[oulrl bL: une hour each way :W(~ n.cc(Jr'~ini;ly, if tvw trip::> 
h,'l.d lJucn !In':!], 1l:~lr ",1' th..: ['arty \.1011]'\ hnVl) hi'.cl i.\,n hours to vhit llnt:il 
the) launcll rl;turm;r~ ('C'r i if) ~;(;cn(l tri~;. I think tho PQssen,;\Jt':;j H()UlrL h::Wl: 

l)1:\1n re:luct."tnt to n.ccel)t ,\;l:i:: :::.rr:w(·cnmt. l'n Lhe nLher hn.n-J 1 finI tllO,t 



t~ 

',,~: 
'!;~ , 

:'~1,~: 

'C. 

"!' , 
}.~J' 

~:;~ 
o.-,,,,t· 

) .:~. 
,. 
}.'C 
";" 

h 

\t 
, ,t~~ 
,.;:-

~r 
';r~l 

-,:.~ 
I"\~ , ,. 
'~::". 
~\ e, 
-~" 

:::~r 
.;,; 

) 

.. ') -
130 

it Houlrll)c nnrn'll for tllc) C,,,-]·L:tin of' i,lti~1 Vl!::::..;cl Lc lJU nlarued at thl.) 
prospect of 1;1'003 ovorloauin{;, fwd th!J. t he \/oulcl bl.) l:ikoly thor(:foro to 
suu;est tho.t t'1:) tripo should r,,_ Llr'.lk :insteRc: (If onc. I finc1 thorl.)foro that 
tho im;). 8 to nce c)n a sini~lc tril' CO,me from the 1m s [)<']I1/}]r s, !J.11l1 I [l.C cop l th G 

cvillcncc Df the C!l}Jtnin thn. t he fun.roll !30ml.l dl.)!:rou of vi0lonco '1.ne} troulJlo 
if he llicl not GC CO(le. 

The ovo1'loallinc howc;vor rlas unuoubtc::r.lly (;1'os3. Cn tho prosocution 
cviclenco four trips vroulcl h2.ve hoon roquire(~, and on tho ,]efcnco ovic}l.)ncc 
three trips YlOulJ hmru rUfjuirocl, -if tho 1i.1.1i i,..,i.ions of tho cortificnto of 
3urvc;y were tu be Ci'rni,liuc1 vlitllo 'l'hl.) Iq;i::;ln. 'lion -1.') imp()rtant, nnrl 
com:lliancu must be cnlorco.l f(lr Lho pr(1tocticln ('1' tho travo11in;,; public. 
'rho ronalty l)1'oviucrl by tho '~rclinnncu is not excessive, n.n(l the rlofondn.nt 
Compn.ny must be finod .~1 o. In viC1ii (if the l,rcssurc brou:~ht to u(;n.r on the 
Cn.l}tn.in hL, fin\) v/il1 b(;~5o 


