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HIGH COURT.  Apia. 1958, 21, 28, furust. MARSACK C.J.

Escaped prisencr - whether provisien oo meals and alerhnl eonstituted of fence
of aiding, harbeuring and sheltering.

Dependent on the circumstances, any act by an outside persen which
nakes it casier for an escaped prisoner to remain at liberty would amount to
"aiding"; and the provision of meals and alcohol to another knowing him to
be an escaped priscner would censtitute "aiding, harbouring and sheltering”
within the meaning of section 152 of the Samoa Act 1921.

Def'endant convicted.
FROSECUTION frv aiding, harbouring and shelterin: an cscaped prisoncr.

Phillips, for defendant.

Cur. adv. vult.

MARSACK C.J.: The defendant is charged with aiding, harbouring or
sheltering one Feleti who had escaped from lawful custody, the defendant knowing
him to have so escapced. It was admitted at the outsct that the defendant
knew at all material times that Feleti had escaped from lawful custody.

There is considerable conflict in the c¢vidence, even among the
witnesses called for the presccoution. Af'ter consultation with the Samoan
Judges I find the following facts.

Feleti escaped from Iawful custody on the 10th June 1958 and remained
at large until he was recapturced by the Police at Alcisa on the night of the
11th of July. TFor about two wecks prior to his recapturc, Feleti had been
moving about in the Alcisa nrea and had been scen on numercus occasions on the
property of the defendant and also on that of his neighbour, Frederick Nansen,
Nansen reported to the Police on the 7th July that Feleti had been seen in the
plantation of the defendant and he was asked to notify the Police if he saw
him therce again. Nansen saw Feleti in the defendant's housce on the night of
the 11th July and sent his son to inform the Police. Sub-Inspector Kruse
and somc congtables came to the defendant's housc, found Feleti having a meal
on the back verandah of the housc, and apprehended him after he had again
cendeavourcd to escape.

Although there is some cvidence that Feleti was on the defendant's
property prior to the 10th of July, therc is insufficient cvidence of any
act of aiding, harbouring or sheltering porformed by the defondant until the
10th of July. He was provided with food at the house that cvening, and T
am satisficd that thisg was dene with the knowledge and approval of the
defendant. I also find that the following night, 41th July, Feleti was
given a meal with the defendant's knowledge and approval; and was alsgo
admitted by the defeondant to a drinking party in the defendant's house at
which Feleti consumed a quantity of liquor.

The charge is brought under sccticn 152 of the Samoa fict 41924, In
its oripginal form, that scction mercly deals with the offence of rescue or
of assisting a person to escape from lawful custody. In 1938, however, the
effect of the section was considerably extended by an amendment so that
scetion 152 as sc amended now reads - ‘

" 52. Every onc is liecble to imprisonment for two ycars
110 rescucs any person fron law{ul custody, whother
in a prison or clsewhere, or who assists any jerson
to ecscape from such custody, or who aids, harbours,
conceals or shelters any person who has cscapod
from such custody, knowins him te have se oscaped.”

In its original Lorm this section merely deals with the act of escape itsclf.
The 1938 amendment oxtends the effect of the section so that it includes any
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assistance riven Lo an cseaped porson or any harbouring o sheltoringg of him
af'ter the act of c¢scape has been completed.  The question then ariscs as to
whether the provigion of meals and of clechol to Foleti can properly Lo
doseribed as aiding him or sheltering or harbouring him. In my view, the
facts which I have found bring the defendant within the scope of the sccetion.

Any act performed by an outside person which makes it casier for an
¢scaped prisoncr to remain at liberty would I think, properly be described
as "aiding" him. The provision of meals would bo on¢ of the most ceffective
methods of assisting an cscaped person to remain at liberty. It would be
difficult also to contend that the permitting of an escaped person to join a
drinking party and to consume alcohel in some quantity at that party, would
not fall within the term "aidiny, harbourins or sheltering®. While in some
circumstances the provisicn of food for an ¢scaped person who was starving
might be excuscd on the ground of humanity, no such oxcusc is available in
the casc of the provision of alcohol. Tt cculd in Lact be argued that te pive
an cscaped person alcohol might well have the of'fect of hardening his
regolution to remain at liburty; and this is onc of the things which the
section of the statute in my vicew is aimed at preventing.

For these reasons, the defendant must be convicted. The offence,
however, in this case is not a scrious onc. Ho active steps were taken by
the defendant, in so far as can be gleancd from the evidence, to conceal
Feleti from the Prlice or to Prustrate the Police in their offorts +o
apprehend him. Accordingly T de not find it necessary Lo impose a sentence of

imprisonnent.

Defendant will be convictocd and fincd £5.




