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HIGH COURT. ---. ---.- ._- 1958. RO'l'HilELL J. 6, DucrJmb cr ; Apia. 1957. 24 J anu:lIJ' • 

Rond Tr~ffic - defendnnt charged ~ith 
licenco - .'Joctian under "ihidl chnrr,c 

CQrryLn/; passengers for hire without 
preferred disclosed no offence -
Trn,ffic Amcndnwnt Ordirnnce 19311 .• construction of pC11c'll statutu - Road 

The dofenc1D.nt vms ch'l.rgod undor section 3 of the Rond TrC1.ffic 
Amendment Ordinance 1931~ ,,-d.th carryinG passenbers for hire without being 
holder of a pascen[;er service licenol). ~'hc nordinr, of the charge did not 
follmr that of tho section. 

the 

It appoaroc1 this \Tas done purposely bocause tho aection, as it stood, 
crea ted no off cmce. In fo.r.t, tho 1l0rding of the section enab led the carrying­
out of the activities .:::tllet;orl in the charge tc' be eGntrary to the Ordinnnce 
as the usc of an unlicensed vehicle did not constitute a passenger service 
within tho meaning of thn Ordinance. 

HrJld: thn.t it is a rule of eon3truction that n. statute should 
be so construud n.s to give it an nffect if possible and 
m't 30 construed as to 'lcprive it of 0ffect. This rule, 
howuver, cloc~3 not unti iIu the: CC1urt to do violonce to 
tho clcnr VlOrdinf, of a penal statutC) in ordor to 
con3t1 tuto an offonco vlhich docs not in fnct appoar in 
the statute properly construecl. 

Sub-Inspector Lankovl, for Police. 
Metcalfe, for defendant. 

Information dismissed. 

Cur. adv. vult. 

ROTHiVELL J.: The informntions filed in this ffi8.tter relate to a series 
of occasion3 on which the dcfonclnni, iJI1110r of 0. truck used for Good3 cartagG 
purposes, carriod certain persons from outlyinG parts to Apia to constitute a 
labour force for working the banana cargo for export from Viestern Samoa. 

He i3 charged with 0. number of cho.r[,;03 of carrying passengers for 
hire on a vehicle other than 0. motor-car or motor-omnibus n.nd to those chargGs 
he hn.s pleaded Cuil ty. These informations ilre lnid unclor section 1 2( 2) of tho 
Roo.d Trnfri.c Orr1innnco 1 931 ~l.nd ih(: nffcncc i:3 cl';nr. There is, however, 
ana th(;r in J.'u I'l: I.')' Lion eh;.lrcLm.' the ud\:nu:1Jlt that on c...Lvur:; (latun b(;1;-wecn 
Jnnuary nml July 1957 he JiJ eo.rry pC1.3scmgors for hire vvithout boing tho 
holdor of a passenger service licence as required by tho Ordinance, This 
information purportn to be.: laid under 8cct.ion 3 of' tho Road Traffic Amendment 
Ordinance 19 3lf. Tho dofcndallt has pluQdc;u w,l, f,uilty. 

This Orclinanco is ~n interestinG stully. Tho prosecutor has not 
follclVTl)(l the wording of' scct', ('n 3 vlhieh lYJ.'l.kcs it an offence "for a!\y person 
to carry on in any part of ~·'ostcrn Sarno;>, any pn.sson[;er service tl

• He has 
avoidcc1 this rror(Ung anrl 3ubstituted a non-existent charf,e of "carrying 
pnssongers for hiro It. His roascn for eloine: this appears to be clearo As 
tho Ordinance is cn;:.cteu i i i3 appnrently impoi3sible to c6mmit !J. bronch of 
soction 30 

Soction 2(1) clc)J'ines "pas30nger service" a3 ;la ::lOrvice; for the 
carriage of pas:>mger3 for hj rc by means of :I. public motor vehicle duly 
licensed undl)r 30ction 11 of the princiiml Ordinanco to c:'.rry po.ssongers 
for hiro;; 0 A paasonger service;, thcrefrJre, can only bo carrieG. on by n 
vehicle which hr)lds 0. licunce fnr th,~t purpo 30 ancl it follov,s that if an 
unlicensc(l vehicle carri()s P~l :.;scngcr'J or if th(; licence of a duly liconscc1 
vehicle is permitted tel ,-,xlliX'u, th'J r>.ctiviti')G of the unlicensed vehicle 
do not conntitu1;o a pass\Jnr~,cr G(.rvice ',rithin the Leaning of the Ordinance. 

It is n. rule: of cunst.ruct.j'"n tint. ~. Dial-ute dlOulrl be; so construed 
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as to give it an effect if possible o.nd not so construed. as to deprive it of 
effect. This rule, hO'.iCvcr, cloes not cnLiLlc the Court to do violence to the 
cInar vJ(Jrc1inl~ of a p0l181 :.; Li. tu cc iJI nnr.;r tu consti eu tc an offonce nhich doe3 
not in fn.ct appoar ill tho [;1,0, Lu to propc:rly construed" The prosecutor has not 
improvoct his position by adoptin:; differcmt Hordin;.: in tho information because 
the informo.tion as laid doc;3 not com.>titutc o.n offonco unclar the Ordinance. 
That infermation accorclingly nill be clisr.li.ssocl. 

SOr.1uthinCi !Jboulcl be saiu about the f.lCri t3 of tho clefenclant in 
carrying on a pro.c bce rrhich had been opur1.tin{~ for a nur!lber of yoars o.nu lms 
thought to be a logal ono. Inuocd in the opinion of the Court it is an 
economic and ueBirablc pretC Lice 1;hich eQuld bu brOUGht r:j.thin the 
Orclinance, i3ub jc; c t of eaurBU to n clc qua tc cupervision ilnd control . 
mn ttor for thu 10 gisla ture :,nrl not for th8 CourL 

scope of an 
This i8 a 

As the offence allegecl I!ns C\ tochnical ono commi Had uncleI' a 
misunclcrstn,nding of' tho 10.;-1 and ac tho serv:Lce Vias immediately discontinuod 
upon issuo of tho informati(1l1S, n nomin'll penalty only should be imposed. The 
defendant Hill be finc(l 10/- on information No. 3822 and on tho ether 
informations he nill be convictecl and clischarf;ccl, 


