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HIGH COURT. fipia. 1956. 13, 28, Junc., MARSACK C.J.
Prosccution for perjury in High Court = charge of perjury arising from
“proccedings before Land and Titles Court - President of Land and Titles
~Qourt also Chicf Justice presiding in High Court ~ whether Chief Justice,
ra8 President, disqualified from hearing charge in High Court - whether
“there was "bias".

This was a prosccution for porjury arising out of proccedings before
the Land and Titles Court. The Chief Justice is the only perscen who can
preside over sittings of the Land and Titles Court and is also the only
person with jurisdiction to try a charge of perjury. At the conclusion of
“the case for the prosecution, counsel for the accuscd submitted that the
-Chief Justice, as President of the Land and Titles Court, was disqualified
from sitting in the High Court having made himself a party to the
proccedings by associating himself with their institution.

Held: 4. That the submission was not supported by
the facts.

R. v. Henley (1892) 14 Q.B. 504; R. v. Pwsllheli
Justices /4948/ 2 A1l E.R. 815 and R. v. Calman 2 J.R.N.S.
Sc. 264 rcferred to.

2. That disqualification of a Justice in a case of
this character must be based on bias.

R. v. Chcshire Licensing Justices (1906) 1 Q.B.
362; Franklin v. HMinistcr of Town and Country. Planning
1948/ A.C. 87; Brookcs v. Rivers (1668) Hard. 503 and
R. v. Camborne Justices /1954/ 2 A1l E.R. 850 rcferred to.

3. That there was no rcasonable evidence of a
real likelihood of biasg; and that no rcasonable
man would have grounds for believing that in the
High Court he would not receive a fair and
impartial trial. '

R. v. Cambornc Justices followed:

Lccused convicted.

Pillips, for accused.
&m-Inspoctor Schmidt, for Polico.

Cur. adv. vult.

: MARSACK C.J.: At the conclusion of the casc for the prosccution
dr Phillips asked that the procecedings be sct aside on the ground that
the Court was not properly constituted, in that I, as President of the
land and Titles Court had (to usc the phrasc enployed in R.  v. Henley
(1892) 1 9.B. 504 made mysclf a party to the proceedings by associating
gyself with their institution. Mr Phillips also referred to

% _v. Tondon County Council (1894) 71 L.T. 638 and to thc old New
Zealand casc of R, _w. Calman 2 J.R.N.S. Sc. 261.

P In ny view this application should have been made at the
tommencement of the proceedings, and I so informed Mr Phillips at the
‘Hme. R. v. Byles ex parte Hollidge (A2) 77 J.P. LO appears to be
uthority for the proposition that the Court will refuse to grant an
‘order quashing a cenviction on this ground if the applicant or his
:golicitor knew the position of the Justice concerncd, and raised no
“tbjection to his sitting until after the merits of the casc has been
xamined. I, however, intimated that I would consider counsel's
application on its merits as if it had been made at the proper time.
«@hepoint was reserved, and after the defence had been heard tho




"‘f‘i‘asscssors unanimously found the accused puilty of perjury.

The facts arc bricfly thesc. At a sitting cof the Land and Titles
‘Court, which is a judicial procccding, on the 19th March, 1956, cvidence
‘on oath was given by a woman named Taumaia concerning an assault alleged
740 have been committed on her by Va'afusuaga Erika; this was denicd on
-onth by Va'afusuaga who further stated that the cvidence of Taumaia on the
rsubject was lies.  The members of the Court = 3 Samoan Judges and a
‘Buropean assessor -~ suspcected that onec party or the other was committing
porjury and that the case was a proper one for investipation by the Police.
‘They rccommended that I should sece Inspector Philipp and ask him to
Anvestigate the matter. Accordingly at the conclusion of the casc I sent
for Inspector Philipp and told him of the sharp conflict of cvidence
‘between that given by Taumaia and that given by Va'afusuaga, and suggestoed
‘that the matter was worthy of Police investigation., Although the names of
both Taunaia and Va'afusuaga were mentioned in the course of my conversation
with Inspector Philipp, as it was the cvidence of these two persons which
:#8 in question, T gave no intimation to the Inspcctor that in my opinion
‘oither was guilty of perjury, and certainly gave nothing amounting to o
‘dircction or cven a suggestion that there should be a prosccution. Once I
:had drawn his attention to the great conflict of cvidence the question of
-onquiry, and possible prosccution of onc or other witncss, was a matter
‘entirely for the discretion of the Police.

‘ The Chicf Judge of Western Samoca is the only person who can PI‘O..;]_(JO
5over the sittings of the Land and Titles Court, and he is also the only
‘person in Vestern Samoa who normally has Jurlsdlotion to try a charge of
perjury. Although it is not required that a Court should be constituted
with assessors to try a charge of perjury, it is my invariable practice to
order asscssors where the perjury complained of is allcged to have becn
seommitted at a hearing beforce the Land and Titles Court. The rcason for
“this is to remove from the mind of the accused any feeling that I might
pro~judgc the mattor becausc the evidence which forms the basis of the
tharge was given before me in another Court.

Referring to counsel's contention that I "made mysclf a party to the
"fprocccdmns by associating mysclf with their institution®, I do not think
that this submission is well founded., In R. v. Henley (supra) a2 Justice
was a member of the Board of Conservators of a fishery district and was
prosent at a meeting of the Board when a unamnimousg resolution was passed
that procccdings should be taken against a named person for violation of
.tertain provisions of the Salmon Fishery sict; and the samc justice later
82t as a member of the Court beforc which that peorson was prosccuted. The
tase is considered in R. v. DPwllholi Justicos /19487 2 411 B.2. B15
shere Lord Goddard, C.J. indicates that the reason why the Court in
fenley's case quashed the conviction was clcarly that the justice had not
#nly been present but he had also been a party te the resolution which
f‘dircctcd the prosecution. In that case it could, I think, be said quite
properly that the justice in question had "associated himsclf with the
Anstitution of the proccedings'. In this prescnt casc that is not so;

-pot only did I net direct the Inspector to prosecute Va'afusuaga, but I
4id not cven suggest to him that a prosccution should be instituted
against anyone. I merely rcported that the matter was one which called
for investigation; and it was cntirely for the Police to say if any
Jprosccution was to be brought, and, if so, against whomn.

; In Calman's casc {supra) it was the duty of the principal officer
of Customs to initiate proceedings by way of inquiry into a wreck. He
htcr presided over the inquiry in his capacity as a resident Magistrate,
4nd it was held that the Court of Inquiry was not legally constituted as
the officer of Custons was virtually a prosccutor and he could not act as
prosccutor and Julge in the one Court. The facts in Calman's case also
fiffer very materially from thosc in the present matter. It cannot I
Jhink be said that I am in any scnsc the "virtual prosecutor™ in the
grescnt proccedings. In R. v, Cheshire Licensing Justices (1 906)

’Q.B. 262 the Justice was not disqualified on the ground of bias from
#tting as a member of the Compensation fwthority neroly because he was
{me of the Justices who referred the licence to the authority.
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The disqualification of the justice in cascs of this character must
bo based on bias. Within the limits of the very inadequate library
“facilitics available in Apin I have cxamined the reports of all the cascs
ghich T have been able te find bearing on the subject of disqualification
of o Judicial Officcr on account of bias. Practically all thesc cascs
concorn the disqualification of justices, who arc in gencral laymen. I
“hwve not been able to find any casc where the Court has been held to have
“been illegally constituted on the ground of bias of the Judge. In fact in
“Brookes  v. Rivers (1668) Hard. 503 it was held that the fact that the
defendant was the Judge's brother-in-law could not disqualify the Judge
“fron hcaring the cesc, "for favour shall not be presumed in a Judge'.

. The word "bias" is defined by Lord Thankerton in Franklin v. Minister
“of Town and Country Planning /q948 A.C. 87

"T could wish that the usc of the word 'bias' should
be confined to its proper spherc. Its proper
significance, in my opinion, is to dcnote a departure
from the standard of cven-handed justice which the
law rcquires from those who ocecupy Jjudicial office, or
thosc who arc commonly rcgarded as holding a gquasi-
judicial office, such as an arbitrator. The rcason for
this clecarly is that, having to adjudicatc as between
two or morc partics, hc must comc to his adjudication
with an independent mind, without any inclination or
bias towards onc side or other in the dispute."

It cannot in my opinion be suggested with any validity that in the prescnt
tase I could be said to have departed from the standard of even-handed
justice which the law requires, by having presided over both tribunals
@d by having passced the file to the Policc for investigation. Not, lct
3 repeat, an investigation as to the possibility of bringing a perjury
tharge against Va'afusuaga, but an investigation which might result in

“action being taken by the Police against onc or other of the witnesscs.

: Mr Phillips 1aid secme cmphasis on the woll known principle which
s stated in its most forthright manner by Lord Hewart C.J. in
2 v. Susscx Justiccs 1792 1 Q.B, 259:

"It is of fundamental importance that justice should not

only be donc but should nmanifcstly and undoubtedly be

scen to be done.t . , _ ‘
founsel's contention amounts to saying that even if my mind was not

Massed -~ and I do not understand him to suggest that there was in fact
“any bias present or that I camec to the adjudication with other than an
independent mind - it would appear to the Samoan understanding that I
@8 biassed, and that this in itself would be sufficient to vitiate the
figh Court proccedings. As Bucknill, J. says in Cottle v. Cottle /1939/
QAL B.R. 535 at pasc Bl4 e

"I attach, as everybody must attach, the greatest
importance to the fact that cvery litigant in a
British Court of Justice should be satisfied that
he is having an absolutely impartial trial and
that therce should bc no suspicion of any unduc
interfercnce."

It is to be noted however that in that same case Merriman P. makes the
fest the cffect on the mind of a reasonable man and not nccessarily of
iparticular litigant.

The whole question of bias as a ground for disqualification in

Smwt procgedings is cxamined fully in the recent case of R. v. Camborne
lstices /1954/ 2 All E.R. 850 in which a bench consisting of Lord Goddard,
s Casscls and Slade JJ. discusscd many of the lcading authoritics on

e subject, and approved the test specified by Blackburn J. in

L. mm(w%ghmqqﬁezm




i peal likelihood of bias nust be proved to exist before
procecedings will be vitiated cn the ground that a person
who had taken part or assisted in adjudicatin~ them was in
law incapacitatcd by intcrest fron doing so. ™

It is there pointed out that the words of Blackburn J. in R.  v. and
were quotced with approval by Lord O'liricen, C.J. in the Irish casc of
2 v, County Court Justices (1910) 2 T2 275:

"By 'bias' I understand a rcal likelihood of an opcrative
prejudice, whether consciocus or unconsciocus. There must,
in ny opinion, bc reasonable cvidence to satisfy us that
there was a recal likelihood of bias. I do not think that
the merc vaguc suspicions of whimsical, capricious, and
unrcasonable pcople should be made o standard to regulate
out action herc. It night be a diffcrent matter if
suspicion rcsted on rcasonable grounds - was reasonably
generated = but certainly merc flimsy, clusive, morbid
suspicions should not be permitted to form a ground of
decision. "

“InR. v. Cambornc Justiccs, Slade J. says at page 855

"Tn the judgment of this Court the right test is that
preseribed by Blackburn, J. (L.2. 1 Q.B. 233) in

. V. Iand, namcly, that to disqualify a person from
acting in a judicinl or quasi-julicinl capacity on the
zround of intcrest (other than pecuniary or propriotany)
in the subject-matter of the procceding, a real likelihood
of bias rust be shown. This Court is, further, of cpinion
that a rcal likelihood of bias must be made to appear not
only from the materials in fact ascertained by the party
complaining, but from such further facts as he might
readily have ascertained and casily verificed in the course
of his inquiries.”

The Court procceds further to consider the well-known statement of

¢ Lord Hewart in R.__ v. Susscx Justiccs, which has alrcady been quoted in
4 this judgment, and 3lade J. gocs on to says : :

"The frequency with which allegations of bias have come
before the Courts in rccent times scems to indicate that
the reminder of Lord Hewart, C.J. in R. v, Sussex ddJd.
that it is of fundamcntal importance that justice should
not only be donc, but should manifestly and undoubtcdly
be scen to be done, is being urpged as a warrant for

- quashing convictions or invalidating orders on guite
unsubstantial grounds and, indced, in somc cascs, on
the flimsiest pretexts of bias. While indorsing and
fully maintaining the integrity of the principle
reasserted by Lord Hewart, C.J. this Court fcels that
the continued citation of it in cascs to which it is
nct applicable may lecad to the crroncous impression
that it is more inportant that justice should appear
to be denc than that it should in fact be done."

Applying these principlecs to the facts ~f the present casc I conclude
that therc is no reascnable cvidence of a rcal likelihood of bias; and
that no reasonable man would have grounds for believing that in this
Court he would not rcceive a fair and impartial trial. For these
reasons I disniss the application to set aside the proccedings. As the
asscssors uuanimously found the accused guilty of perjury, and I concur
with their decision, the verdict of ;uilty must stand.

From a practical point of view, great difficultics would arisc if
I should be disqualified, in the circumstances discloscd, from sitting
in the High Court to hecar a charge of perjury. As I have alrcady pointed
out, no other person than the Chicf Judge can preside over a hearing in
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he Lend and Titles Court and only the Chicf Judge normally has jurisdiction,

igh Court. If counscl's submission as to my disqualification were well

ounded it would appcar that any person could commit perjury in the Land i
and Titles Court with inpunity. It may perhaps be said that the Repistrar
ould have notificd the Policc instead of mysclf personally; but this
gould not materially alter thce position as the Registrar could take these
steps only on my instructions, and would be spcaking as the official
representative of the President of the Land and Titles Court. The position
ghich would then arisc would be in some slight degree analogous to that
referred to by Stout C.J. in Holland v. McCarthy 22 N.Z.L.R. 9M4:

"f it werc held that the issuc of a scarch warrant by
a Magistrate on cvidence would debar him from thereafter
hearing the case the administration of Justice could not

be carried on."

T must not be cdnsidercd as saying that because of the peculiar
conditions existing in this small community, when the Chief Judge has
~oxclusive jurisdiction in a widc varicty of matters, the normal rulcs

- regarding impartiality and the appearance of impartiality should be
suspended. Practical difficultics alonc should not be allowed to over-
ride basic principles of Jjusticc. My dececision in this casc is based on
what I conceive to be the lecgal principles of this very inportant branch
of law, as laid down by the authority of the Courts.

.

v B Accuscd convicted.

itting cither with or without asscssors, to hear a charge of perjury in the [




