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HIS MAJESTY THE KmG 
- -

Apia. 1952. 1 h, 27 March. MARSACK C.J. 

Crown Proceedings - wrongful dismissal - da~ages - claimed on basis of 
lllJUry to reputation and difficulty of obtaining nevI employment - position 
of the Crovrn - status of petitioner in FUblic Service. 

The petitioner 
Roparation Estates as 
summarily dismissed. 
wrong~ll dismissal -

was engaged as store manager for the IIew Zoaland 
from 24 March 1949. On 3 December 1951 he VTas 
In an action claimine, inter alia, damages for 

Hold: 1. That the petitioner was summarily dismissed 
without proper cause. 

2. That damages for wrongful dismissal cannot inclUde 
compensation for injured feelings or for loss 
sustnined from t}w fact thilt the dismissal itself 
makes it more difficult to obtain fresh employment. 

3. As the petitionor was from 24 March 1951 an officer of 
the Public Service, he was entitled to three months' 
notice of dismissal, or, where no notice is given 
(as in this case) to a sum repre senting what he vvould 
have earned during that period. 

~ for damages for wrongful dismissal. 

PetiUoner, in person. 
Metcalfe, for respondent. 

Judgment for petitioner. 

Cur. adv. vult. 

MARSl .. CK C.J. This i.::; a claim for the sum of £5,000, of which sum 
£4,740 represents damajes for alleged wrongful dismissal, set out under 
headings (a), (b) and \d) in the Statement of Claim and £260 for overtline 
unpaid. 

The evidence is extremely conflicting and it is difficult to reach 
a clear understanding of the relevant facts. I find however that petitioner 
was engaged as store manager for the New Zealand Reparation Estates as 
from the 2l~th March 191~9. The precise terms of that appointment and the 
status of petitioner in the Governmont Service, will call for 
consideration later in this judgment. Petitioner was called upon by the 
Crllnoral Manager, Mr Eden, to undertake other dutius in addition to those 
of store manager; in particular, advantage VTas taken of the qualifications 
acquired by petitioner in the course of his war-time service in the Navy 
to send him on a number of trading voyages to the Tokelau Islands. He 
was required also to ()xercise supervision on occasions at the Faleata 
Plantation and at the sawmill at J:..sau. I find as a fact that petitioner 
complained to the General Nanager that these lone absences made it 
impossible for him to exercise complote control over tho store in Apia 
end that he could not assume full rusponsibili ty for what happened there 
during the periods when he was away. His prate sts were however overruled 
and he was required to continue these outside activities. Petitioner's 
work in ii-pia was apparently satisfactory and in the Tokelau Islands 
venture rather better than that. Tho 8ntire Tokelau undertaking was 
under the control of petitioner and when in one year's trading there was 
a. profit of £4,400 from that source. Hl' Eden addressed a report to the 
Department of Island Territories ascribing that success largely to 
petitioner's industry and ability. 

Then in the latter part of 1951 there Was an alarming epidemic 
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of thefts from the larger stores in Apia, tl:e losses mounii 19 to man;y 
thousands of pounds. Several persons, employees of the different stores 
concorned, wore convictod in re spoct of these thefts and sentenced to 
terms of imprisonment. !..rJong them \':as one Jill :B'ook, an employee of New 
Zealand Reparation Estates. The books of New Zealand Reparation Estates 
disclosed, on the stocktaking of 30th September 1951, a shortage of 
£6,000; tbis sum was reduc~d, after the appropriate corrections and 
adjustments to £3,609.17.3. 1I1r Eden Was disturbed by these large losses 
and called petitioner into his office, In his onn words, he said to the 
petitioner tiThe fublic Service Commissioner anel I taler) a grave Yiu.~' of 
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this situationH
• Peti Honer swears that Mr Belen wont to say Hanel Yle may 

have to 11.sk for the resignations of yO\1r30lf and one or two others on the 
staff;l. 1'1r Eden does not remember saying that; but his recollection is 
vague as to man;y conversations between himself and petitioner and I think 
it is likely that some such remark was made. Not long afterwards, on the 
morning of 3m December 1951 , petitioner YfaS in !vIr Eden's office discussing 
the routine to be followed on the Tokelau trip. The ship was sailing at 
noon on that day and pe ti tioner Was going over in command. Lo ss than an 
hour later potitioner Was again called into Mr Eden's office and Has 
handed a letter of dismissal, in tho following terms: 

Mr P. Plowman, 
Stores Manager, 
~~J~.:_J~.E~~110J;:L ESTJI.J'ES. 

Dear Sir, 

3rd December 1951 

I ret::ret to inform you that it has boen found necessary 
to reorganize our Stores Department and with the fublic Sorvir::e 
Commis sioner' s approval it has boon decided to dispense ~!i th 
your service s as from today, 3rd December, 1951. 

According to your contract of service dated 28th 
Februar<J 1911-9, one month '3 pay in lieu of notice is hereby 
givcm to you and you are entitled to a proportion of furlough 
amounting to two months and twenty days. 

One week's untO-kon 10av8 is also due to you. 

Yours faithfully, 

(D.R. Eden) 
GENERAL MANAG~ 

Tho terms of this letter call for some comm.ent. It is, in fact, 
notification of summarJ dismissal. As compensation for that dismissal, 
a :3UJIl equivalent to ono month's salary YlaS paid to petitioner. It refers 
to 0. "contract of service dated 28th February, 19h9 1l

; there was in fact 
no written contract of service. It nas signed, not by the fublic Service 
Conunissioner who controls the fublic Service in Vfestern Samoa, but by the 
General Manager; though Mr Malone, the Rlblic Service Commissioner, 
stated in evidence that he saYl the letter before it Was delivered, and 
a.pproved of its contents. It e,ives as the reason for the sumrnaI'"J 
dismissal of petitioner the necessity of reorganizing the Stores Department. 
No mention is made in tho letter of the large shortages in the accounts, 
though petitioner could be excused for thinking that if those shortages 
had novor taken place he would not have been dismissed. 

~.s soon as ho had read the letter petitioner commentod to Mr Eden 
that this was a serious reflection on his honesty and integrity and that 
he would have to take action to protect his reputation. Mr Edon replied 
that tho honesty of petitioner VTaS not called into question and to prove 
that, he would give pcti tio110r a testimonial. A Ii ttlo later the 
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following refc:conce was handed to petitioner.: 

3rd Decemb8r 1951 

1ir Peter Plowffir.m has buen employed by th8 New Zealcmd 
Reparation Estates as Stores Dana(3or and Relieving Plantation 
Mnnatjer from 24th March 1949 to the 3rd December 1951. 

During this prn'iod Mr Plowman has operated for us the 
trading ventures vihich have b80n undert8.ken by the Now Zealand 
Reparation Estates in the 2'okelau Islands and these havo been 
conducted succossfully, Their Sllccess has been due to 
~jr Plowmcm' s knovlleug() of thu Sc:Cl, hi., ol'r,aniz:i.ng ability, and 
his rusponsible dealings ~jitll the native people of those 
iDlands. 

Mr Plovrman hns bc:S'n industrious, b'lt the docision -Go 
reor(3anise and to reduce our stores department as a r8sult of 
a reduction of tllG vote und(;)]' this huacling .-..rlich has been 
directed cy the Depo.rtmcnt of Island Territories, has caused 
us to dispenSE: with his services" 

'![Te; ",ish him overy succ<?:ss in WllCl.tover ne"T omploymant 
he may de) cide. to undurtakc. 

(D. R. Ed.en) 
GENERAL MPJ{AC~ER: 
_~., .. oo<-_.-..-...-n-.-..~ 

It is worthy of comment that, though the tostimonial i'm.s given 
exprGssiv()ly to show that there Has no allegation of uishones-bJ against 
petitioner, the written c10C'lTIlCmt in silt:mt on this importc.nt poi:lt, Apart 
from SOUf3 commcmdation for his ,wrk in the Tokelau venture} Mr 1i;d.cm limits 
his agses::lmcnt of potitioner's mc)rits·to one stn.terj~ent: "Mr PlovTm[cn has 
b20n ind.ustrious lt

• On" of the first things a prospective employor vTmJ.ld 
look for in a testimonial ,:Iould be a referonce to tho honesty and. 
roliabili ty of the person seeking cr.1ployment. 'I'his would be of particular 
importance in Apia, where the recent thefts had excitod much general 
intorest. 

liotv/ithstanding the inf'erc';Dces to be drawn from the omissions in 
the; testimollial, it has beon made pnrf'octly clear to the Court thr'3.t there 
is not, and nover has buen, the slightest sugc;estion of dishonesty against 
Mr Plowman personally. Mr Edon says in hiG i3vidence: 

':'1 have neVt',r susp8ctod Plovrman of disho::lOSty. Y,lben he raised 
the point with me, I sf),id I wonlu give him a reference sho1Ning 
that there was no I~uggostion of dishonesty ••.• I am satisfied 
that there W[l.S no evidonce of dishone sty on the part of Plowman. n 

Mr Lascelles, accountant to New Zealand Reparation Estat8s, says: 

ItI have never had any reason to doubt ilr Plowman's honesty 
and integrity. ,1 

Mr Halone states in evidence 

itThoro is no question of black made against Hr Plowman's 
charact~r. :, 

Similarly, there are no allegations of negligence, incompetencG, failure 
to carry out his d.uties, or any other factor3 Hhich in the ordinary cout" 5e 
might give sufficient grounds for the dismissal of an employee. Both 
Mr Eden and Mr Malone stato 8Tllphatically that the only reason for the 
dismissal of petitionor' 'Has the necessity of r8organization in th0 store. 
BrEden's 8vidcmce on tho point is as follov,'s: 

6 
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"1 havo nover discussod Plowman' [3 dismissal Vii th any outsidors. 
If thtjY had asked me about it, I would havo said that there 
,laS no roflcction on his honesty. He was discharged, not 
b ,"Cause of th\.) shorta{~c s, but lHJcaUSG nf roorganiz:1t ion. :t 

The evidenco on the subject cf the proposed reorganization was not V8r'J 
explicit. Such as it vms, it fell far sbort of proving that to be 
effective it required tho instant dismissal of the store manager. As far 
as I can g2"t!:wr from Mr Bdun' c explanation, the organization remained the 
sam:) and tho only dij'fercnce VlQS in p3l'sonnel. Tho porlt of store manager 
was not abolishud and on T)(Jti tioner' s dismissal another person Was 
immediately appointed in that capacity. I find therefore that what 
witnesses for tho dc)fonce call the 1!necesElity for reorganization ll did not 
justify the summary dismissal of petitioner; tr~t no other grounds for 
such dismissal have beon shovlD; and that hu wan dismissed without proper 
cause. 

Thr] question nov: arises as to Hhether the facts I have found can 
support poti tiondr' s claim for damages. Even if :Juch an action floos lie 
a substantial portion of petitioner's cla:L'Cl must nocGssarily fail; that 
is the portion relatine to tho injury -b his reputation and the dii'ficulty 
of 0btaining fresh omployment. Potitioner contonds, possibly with some 
justification that his dismiss2,1 just after the disr,oVGI';y of the series 
of thefts from thci major stores would lead the general public to believe 
that he was in some ,:ray involvod in tho so criminal activi tie s. Prior to 
1909 there vvas some doubt as to whether such con,'3iderations could be 
taken into account in aggravation of' damagos; but in that year the 
House. of Lords dofinit(~ly sottlod the law on tho subjGct in f\..£!dil?._ ._Y:!. 
Grarno.Eb...o_~£_C('lIlJ?~_L8 L.LdCj).::_jjgg. It wo.s thore held thflt damage s for 
wronr,ful dimnissal cannot includo compensation for injured feelings or 
for loss sustained from the fact that the diemissal itself make sit mo!'e 
difficult to obtain fresh e::mployment. In that case - as in the present 
petition - plaintiff cor.t(mded that tho manner of his dismissal had cast 
a slur on his ch2.raoter, and ho attempted to recover damages for wffi t he 
allegod was really defamation. The Honse of Lo.~ds decided that such a 
claim could not be sustained. That docision is one of the highest 
authority and in directly in I,oint in the present case. 1I1r M0tcalfe' s 
submission thrl t an action for defamo.tion would not lie ngainst the Crown 

. herG as the cause of action, if any, aroso before coming into force of 
the Crown Procoedings Act 1951 , would appear to have considerable force, 
but it is not necessary to decide the matter on that ground. 

1 .. n action for wrongful dismissal is bn,sed on breach of contract. 
~c Crown is in a dif!,'erent position from that Of.' a.n ordinary o!ll.Pl~~er. 
llcGregor J. sets out the law concisely in The Kip..£ v. ?.2.Y!er iJ-1J!21 
N.Z. L.R.--1.§.·Z~ 

nIt is clear 19-'-'{ that c;xcept whero it is other.vise provided 
by statt.:.te all public officers and sUY'vants of the Crovm in 
Englnnd hold their appointmont.::.; at the pleasure of the 
Croyc'. anel all in general are subject to dismissal at any 
time; without cause assigned; nor 'ilill an action for 
wrongful dismissal be entertain8d. Ii 

This was also hold to be the 19.w in NeVi Z.ealand. In Campbell v. .li£.~ 
(C.1..lj19~. N::.Z.II':..R..~ O;Leary C~J, revivws the authorities and then 

.. says, at p. 980: 

"'l'he rosult of these authorities is that it is an implied term 
in the engagement of every person in the Fhblic Service that 
he holds office during pleasure, unless the contrary appears 
by statute. II 

7 

The .statute which applies to the engagement of petitioner in the 
present Case is tho New Zealand FUblic Service Act 1912 with its DJIlendments 
ancl with tho regulations made thereunder. As from 1 st April 1950, upon 
which date the Samoa i.meno.mrmt Act 1949 cams into force, the conditions of 
employment of petition8r in the ·'.:lostern Samo,} Public Service would be 
detor:nined by the provisions (,f tho Amendment Act in so f.."r as that Act 

LitJ$MU ; $ 2 k'AttM4;JQ4gA~,. k,xi! :,ASK;, 1Mb Upt(",Q3,i.};M' 
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applios. I shall raft)!' to the Rtblic Service Act 1912 as fltho principal 
Act". Any rights the petitioner hJ.s must be strictly limited to those 
conf(;rred on hiF, b'y sta tuto, 

Section 60(3) of tho principal Act provides that overy appointment 
to the FUblic Service must bo made in accordance with the provisions of 
the Act, ~md. no;; otherwise. An appointment may bolong to ono of three 
ClaSSOD: "Probationer It , under section 39, II-temporary employee" under 
slction 4-5, and Hafficer ll \"iho under section 3 is a person employed in 
the P.lblic Service not being either a prot}ationer or a temporary employeo. 
~:r Halono state s that in his opinion pe t.i tionor was at all time s a 
temporary omployee. Petitionor contends that he Was an officer" 'rhe 
legal status of petitioD3r is important. The services of a probationer 
or a temporary employee may be dispensed with D,t any time. An officer, 
except in th8 Case of miscond".lCt, is entitled to 3 months' notice. 

It therufore becomes nuc8ssary to look at the circumstances 
surroundil1f, the orip:~nn,l engaf,cITIont of peti tioncr b'y Hew Zealand 
Reparation Estates. i~fter preliminary disGusni')ns betwoon petitioner Hnd 
Mr Eden, the letter wrote to the Secretary, Department of Island Territories, 
asking for authority to engago petitioner as store manager at a salary, 
including allovl8.nccs of £700 p<2r annum. The terms of tho proposed 
Emgng8nlUnt arc sot ~;ut in dcta":_l, but I need. to refer only to three:: 

"1. Temporary officer. 
50 IIours of duty 7 a.m. - 12 noon, 2 p.m. -~. p.m. 
7. Term - unspecified and subject to termination Hith 

onE: month's notice: on either side. I! 

Petitioner was not mado aVTar,," of the contont,'J of this letter. 
respect at least they differed from tlw verbal arrangement ;Jade 
p8titioner and t.tl' Eden; petitioner had. agreed to ;,-mrk, and was 
required to work, from 7 a. m. till 1 2 noon and from ~o till 

In one 
beti'voen 
in fact 
4- p.m. 

The Secretary of Island Territorius replied by telegram, the text 
of ~lhich is as follows: 

ItYour despatch 20th (?28th) February. Stores manager. 
Please advise Plowman q s age and educational qualifications. 
We could not support recomm,'mdation regarding salary which 
is higher than th2.t of any :ple.ntation manager or senior 
work 3torekeoper in l\lew Zealand. 8.130 conditions of employment 
YlOuld have to folloYl those usually laid down plus 1 2 months 
probationary service 111easG comment urg8ntly. II 

Further conversations took place bct;wcen petitioner and. Mr Edcn, 
and at a a.iscusDion with Mr Eden and Mr Rodda, of the Rtblic Service 
Commission offjce in NeVI Zealand, w}-.o Has 'lisiting Samoa, petitioner 
agro()d to accept a lOVier salary tha:l thrlt oricimlJ,y m .... ntioned. }.[r Ecl8n 
then wrote to the Island Territories Depart-mcnt on the 2h.th March as 
follo'lIS: 

The Secretary, 
Department of Island Terri tor:i_o s, 
WELLINGTON N.Z. _.....;;;;o=.;. _,_~ __ 

?.4-tll March 1 9l~S 

I acknowledge receipt ',f your Radio !k. 27 vlith regard 
to the abov(]o The Batter Via.; rl.iscussod with Mr Rodda of the 
FUblic Service Commission's i)ffice and Mr Rodda agroed to 
recommend tho following sala,:y for !vl:;.' Plovlman, commencing 
from tho 24th March, 194-9:-
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Stores l!Ianagcr and Relieving 
Plantation Hanar;er Tomporary 
.\.ppointment -

Basic Salary 
Spc cial J~ll(o'ilance 
Cost of Iliv~ng L.llowanco 
I'ropical Allolla"cu 

" ·¥i?,~~·?·~:t;i.i~Af~~~·?rF~i~.' 
." .. "'. 

£:535 
50 
60 

,._-2. 
,£650 

Appointment is subj8ct to one month I s notice on either 
side) but ji' throe y(;:'.rs of survicc t::ompJ.eted, Mr Plov.Tilan will 
be entitled to tho 1.1:.o11a1 furlough privilegcs. 

In the; cvent of our disrenning with Mr Plowman ( s 
services, or his rosignn. tion, he will not be entitled to 
havG his fare p2..id out of the Ter:citory oxcept it be 
upon completion of three years I service. 

I understa.nd thR. t 1,1r Rodda will make the necessary 
recommendation to tho Rlblic Service Commission, but no 
doubt you will advise me of the ir approval in due course. 

Er Plowman's application for ap:?ointrn.ont is enclosed. 

(D.R. Eden) 
GEN~._,L.J~~ER 

I.ccompanying this lettor was petitioner's applicatic·n to jcin the RIblic 
Sorv::.cc, the only docum'.:mt siGned by him at any stage. This V'aS a 
cyclost:vl(~d form handed to hjJIl for completion and signature. It is 
addros[]cd to the: Secretary .• fublic Service Conunic')sioncr, ITcllington and 
COl'lJllOnC83 -

"Sic, I desire to apply for appointment to the RIblic 
Sorvice, and furnish tho follo,ving particulars required 
of applicants .. Ii 

'l'hore is a nato to the form 'ilhich states that the applic:tnt will be 
advised of tho result of his application. 

9 

That appoars to be the end of thE; mattor, excopt that petitioner 
commonced i-cork on the 24th March 194-9 and remained in his position until 
his dismissf:,-l on 3rd December 1951. He Was not advisod of the rl"'!sult of 
his application. Mr 'Malone statrJd in ovidonco that he sont to Nr:JVl Zeo.land 
for poti tionor: s personal :r'ilo, and was informud thcJ,t t.here was no such 
file. The dutaile d r0cord concornine "all por ::lons in the RIb lic Service;: 
vlhich by sbction 26 of thE: principal Act the Cc.rnmissionor was r'cquircd 
to keep, WaS not kept in rOl3pect of petitioner, though he was admittedly 
!l. lIperson in the Rlblic Sorvice!!. Tho status of pntitioner at the time 
of his joining tho RIblic Servico is thus not a matter of official record. 

In view of the provisions of section 60(3) of the prinCipal Lct it 
is clon.r thn.t nogotiations bet'N'Jon petitioner and Iv1r Eden, though they 
might a'ssist tho Commissioner in dbciding upon tho tU:~'ms of his 
enGagement, could not of thumselv(js form the basis of his employrn.ont. It 
is neco ssary to look to tho officic"l pronouncement of the RIb lie Sorvice 
Conunissioner on tho subject; and evi.donce as to this pronouncement is 
regrctt'tbly vague and scanty. Petitioner says his ensagement was for 
threo years, subject to a mcnth's notice. Mr Eden in Lis lottor of 28th 
February 1949 also speaks of a month IS notico, but ref(:rs to the terr.l as 
"unspecified::. But tho COIl'JuiasioDor Can appoint to the Rlblic Sorvice 
only in accordanco vd th the provision::. of tho Act, and I can find in the 
Act no power to .ap})oint for three years, or for an unspecified term 
(except under sect ion 4-5) or' for an indefi.ni to period tGrminab le on ono 
month I s notice. Evon if he: he.,s suc;-] powor, th8re is no evidence that 
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he did appoint po ti tioner on any such cpecial terms. If I am correct in 
this conclusioJJ, then p,~titionor VlaS eithor a temporary omploy'.3o, or a person 
admi ttod to tho Public Service under section 39, in '.';hicb l",tter c['se he wO.s, 
~t the time of his di3m~,ss2.1, Gither !J. probationer or an officGr. 

Primarily, tompora.r:T emplr:yeos are appointed from the rCf,intnr 
referrod tc in suction 34 of the: principal Act, for a terrE of throG months, 
and follo\7iy\,,: that no l; more U1an b-ro [OllCCOS3iv8 terms of threo months with 
the sanction-of the Commissioner. Suction 45(5) howover gives the 
Commisoionor mach vlidcr pow or::; ; and in ~~ovr Zoaland in Public Service 
~.;:.2.ciati~EL,"'y~_ .C.QE1~bs.ll~125jS--b_I.i: .• ".~8lt f'rrc nson J. held:---;;;--s; ~i.t-i:lay 
be im'orrcd from his judsment - that. that SU~)Sljct:l.on authorised the 
Cor.ll'lissioncr to (jngage any pC';:'son, in f]mployrl~;;1t of a temporary nn. ture, f'or 
a period exceeding the limits c8.rlicr laid down. This judgment is I think 
open to the comment that it renders nugato:;:'Y tho ulabor8.te provisio!13 of 
£ubsuctions (1) (2) and (3). The point c,t issue in that case was t;he right 
of the Commissioncr to extend f'or a further pe;riod the ulilploymcnt of a. person 
Viho was aclmi ttecUy :tt.emporaril:y umployed;; and ;-lho ho.d alr<:::ady s(;rved more than 
the 3pecificd pc,riods totallin&; nine months. The judgmLmt doe s not, in my 
view, assist me in determining ,'[hother petitioner was or Was not a temporary 
el!\ployee. In any eV0nt the Co:mnis,,:i.~)l'.'3r ia requirc.:d .• by subsection (6) to 
JIlCl.ke a return showing the naw; s of all p(3rSOnS tempClrarily Groployod under 
th,) authority of section It5;; <~.nd there is no evidence tha. t pc ti tioner IS 
name appcars on any such return. In fact, as tho Rlblic Service; Comnisc:ioncr 
b.s apP2.rontly no personal file for 1)8ti tionLr, it rrould seem to be a lOGical 
infercmc(, that his ntw';1e d083 rlOt so appeal'. 

I should have thought that if a pr.:~rson had bocn appointed under 
section )1-5 of the principal Act he would La.v() been informed that his 
S?pUh1tment Was 'cemporary;, '.?specially when his application specifies an 
appointment, not a temporary ap:rointm'~:nt. I,Ir Malone st['.ted in 8viclence that 
it is his practice so to inf'orrn p';rsoDc engaged by him. No s1..!.Gh notice was 
given to the po ti tioner. 'l'he only allu0ion to the duration of peti tionor IS 
engagement to be found in any documEor:.i:; hn.ving, as f'ar as Can be go.thored, 
the authority of the Commissioncr behind it, is contained in the tclei'Tam 
from the, Secretary of Island 'l'erri tod,es already quoted. This states 
II conditions of oJJ1.1)loyment YlOuJ.d have to follow those usually lai(1 o.o'Nn plus 
12 months nrobatio'1ary .service'!. Thi,s I takr) to moan thnt tho terms of' 
employment m.1.gg:ested in Mr Eden; s letter of 28th February ~l8re no'c acceptable 
and must b8 ropl?cod by the torms usually ID.id dOi'm plus twelve months I 
probn tionary sc:rvico ; that is to say, terms which are consistent with the 
provisions of the principal Act. In the telegram f'rom Islo.nd Torri tories 

,there is no mention of a tomporary apP0intment. The :!.~ef'.:rere e to a period 
of probation negativos tho suggestion that the appointment should bo 
tempo;:'ary, as persons engaged under section 45 do not serve a t€,:::'m of' 
prob::\.tion. It in most regr()ttablo tl1at 110 official intima.tion vms given to 
pcti tioner of the terms of his appointmlmt, ano. I am compelled to come to a 
decision on the subjoct rm most inado~~tr1 evidence. It !'lust bo D.sSUT:18d 
that th8 latter of tlHJ 28th J~(-)brllary/whs"'foferred to the FUblic Service 
Commi3sioner in NoVl Zealand ::i.Jld that tho tolE::gram from the Department of 

· Island 'l'erri torios \'a3 ser:t'i.ith his approval. From the i'lOrding of that 
telegram, for the raaaons I have set <Jut, I conclude that potitionur was 

· admitted to the Public Service undor soction 39 subject to his serving as 
a probationer for 12 months. 

As from the 1 st April 1950 the Vlost6rn Samoan Public Sorvice bOC!llIle 
subject to the provisions of' the Se.moa Amr:mdmont Act 1949. By section hO(3) 
of that Act all appointments made under (inter alia) scction 19 of the 
Financo Act '1931 , which placed tho SaJ1w:-~n Rlblic Service under tho control 

· of the NeH Zealand FUblic Service COntElission, shall enure a.s if they had 
. originated nnder tho provinions of tho 1 Sh9 Act. This last mentionod 
· Stlltlltc must therefore 1JO ()xarained to ,lscertain the rights and obli~a tions 

.... pertaining to thc1 dismissal of petitioner. It is to be noted that the 
provisions of this Act differ cOl1sidorabl:r from thoso of tho principal Act, 

.Bection 17, for exa.mjllG, which authorises' tho Public Service Conrrnissionor 
to a.ppoint in n. tomporg;r.y cap8.cit.y ;moh persons a3 he thinks fit on such 

. conditions as he f'rom time to t:imo d,~tormines, bGurs li+;tle resemblanco to 
"the corrcc;ponding soction 45 in thG principal Act. Thero are also SUbstantial 
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differences in the provlslons a£fecting persons on probation. In 
part.icular, the Samoa Amepdment Act 1949 omits tho words added to section 
39 of the principal Act by section 7 of the Public Servi0e Amendment Act 
1927: 

"(The Commissioner) msy from time to time ext(md the period 
of probation, but confirmation of the appointment shall not 
be prosumed by reasor; only of thE;: fact that the person 
concerned has been continued in tho Public Service aft8r 
tho expiration of' tho period of probation. II 

'rho omission of these "\JOrds, rihich r,,;coived such lengthy considerQtion 
from the judge s of tho Court of Lpp;:;al in Holme 1 s case (supra), soems to 
me peculiarly relevant in the present action 

Section 13(3) of the 1949 Act defines the classes into which the 
I!estern Samoan Public Service is divicled. These are three in number: 

(a) Persons employed in a permanent capacity. 
(b) Persons on probation for a specified period. 
e c) Persons employed in a tt;mporary capacity. 

In making an appointment on probation, tho Public Service Commissioner has 
an unfettered discretion as to the length of the period of probation to 
be specified; ho is not subjoct to tho limitation imposed by section 39 
of the principal Act, vlhich provid03 that such period shall not be le ss 
than six months. He may impose oi ther a longer or c. shorter period. 

To determine tho :1tatus of petitioner at thL! time of his 
dismissal, it is necessary to consider the provisions of section 16 of 
the 1949 Act. This section r8nds: 

:116. (1) The Rlblic Servic0 Commissioner may fron time 
to time extend tho period of probation of any probationer 
by notice in Viri tine to tho.t probationer. 

e 2) Where any person is appointed to the 1iTcstern 
Samoan Public Service on probation, h8 shall, 'while he 
remains in that service, bo deemed to bo employed on 
probation, novlithstanding that his term of probation m~y 
havo expired, until he is notified by the Public Servico 
ComInissioner in writing that ho is appointed to tho 
Vie stern Samoan Public ,serviC(j in a permanent capacit-.f or 
in a temporary capacity: 

Providod that if, at the end of one year after the 
terminE.tion of the period for ,vhich ho \7[>.S appointed and 
GV''jry extonsion thoreof under tho last preceding subsection, 
ho is still doemed under tho forogoj_ng provisions of this 
subsection to bo employed on probation ho shall thereupon 
be deemed to be appointed co the YJestern Samoan Public 
Service in a permc-IJunt capnsi ty. 

(3) '[fuUe any persons is employed on probation in 
the ij[estern Samoan Public Service, his sorvices may be 
terminated by the Public Service Co~~ission8r at any 
timo,n 

Subsoction (2) is porhaps a little difficult to construo, but its 
meaning appears to me to be this. Vft1Gn tho period specified for his 
probationary servico, including any extensions of that period made by 
notice in writing given by the Public Sorvice Commissioner has 
expirtJd,. o.n employee still r~;rn<'1,ins on probation until the Public 
Sorvice Commis sionor notifi8 s him in Ylri ting that ho is appointed in 
a permanent or in a temporary capacity. If howevor tho Public Service 
Commissioner gives no such notificc-tion for twelve months after the 
period of probation has expired, then the employee at the ond of that 

NM;;etL"' , 
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twelve months is automatically, and v/ithout any notice, doemed to be 
appointed in a permanent capacity. Applying thn. t construction to the fact s 
in this case, the position of petitioner would appoar to be this. His 
specifiod period of probation was hlelve months, v/hich expired on the 
24th March 1950. No extonsion of that term Was notified by the Public 
Service Commissioner, and no other notification in wri tine under the l~ct 
given to petitioner. Twelve months later, that is to say on the 24th 
March 1951 , he was deemed to be appointed to tho Western Samoan Public 
Service in a permanent capacity. If the phrase "appointment in a 
permanent capacity" in that connection means anything, it must moan that 
his period of probation Was at an und, and that he could no longer be 
classed as a probationer. This meaning seoms consistent with the 
provisions of section 13(3) quoted above. 

Turning now to the definitions in soction 2 of the 1949 .Act, we 
find that an "Officer" means a person, other than a probationer or a 
temporary employee, who is employod in the Western Samoan Public Service. 
As petitioner Was from the 24th March 1951, neither a temporary employee 
nor a probationer, it follows that he VIas an officer. By section 13 of 
the 1949 Act an officor who is dismissed (otherwiso than for cause shown 
in accordance with tho procedure laid down in tho Act) is untitled to 
three months' notice. Vthere no notice is given, ~s in this case, the 
officer can claim a sum representing what he would have earned during 
that period. 

Petitioner was in receipt of a salary of £725 per annum. He was 
paid, by way of compensation, one month's salary; so that there is still 
due to him the equivalent of two months' salary, that is tn say £120.16.8. 
His salary was not, hovlevor, the only benefit he recoived f"rom his 
omployment. He, as store manager for New Zealand Reparation Estates, was 
given the privilege of purch[,.,sing his household requirements at loss than 
current r8tail prices. If he had received the throe months' notice to 
which he Was entitled, ho viould have) continued receiving the benefit of 
tho sp(:cial cliscounts on his purchases from the New Zealand Reparation 
Estates storo. Mr Eden in evidence said. that jj' petitioner had asked him, 
he YiQuld have allowed him this privilege for a further period of one 
month; but, in all the circumstances of the case, an e:uployoe summarily 
dismissed could hardly be 8xpectcd to approach the General Manager to ask 
for 11 concession which he knew was extended only to the staff of the 
New Zealand Reparation Estate s. I think that petitioner is entitled to 
11 further sum reproser.ting the monetary value of that privilege for a 
period of thrr)e months. No figures were given to me 1lpon vlhich I could 
baso an accurate computation of the sum involved, and I mako an arbitrary 
assessment. I fix the amount at £7 per month, making £21 for thu whole 
period. Under these heads therefore the plaintiff will have judgment for 
£141.16.8. 

There remains for consideration the claim for overtime. In 
NeH Zealand this subject is dealt with in Regulations 8B - 8E made under 
the authority of tho principal Act. The PUblic Service Commissioner in 
Western Samoa has not yet made Regulations for the general control of 
the service, as he has the :power to do under section 33 of the 1949 Act; 
so that, under soction 40( 3) tho New Zealand Rogulations would apply. 
Generally speaking overtime is not payable except with the approval of 
tho PUblic Service Commissioner on the recommendation of the Permanent 
Head, of tho Department concerned, in this case Mr Eden. Mr Eden made 
no such recommendation, and the approval of the PUblic Service 
Commissionur was not obtained.; so that no legal claim for overtime pay 
can be sustained. Potitioner admittedly worked, under instructions from 
Mr Eden, longer hours than were laid down in the conditions of his 
omployment. ~I~r Malone stated in evidence that he Vlould have considered 
a.uthorising overtime payments if 8. rocommendation from the General 
Manager had come to him. But in the ab sence of s11ch a recommendation 
no Quthority could be given. Petitioner has no legal remedy in rospect 
of the non-payment of oVGrtime. 1.s Mr Malone pointed out, all a 
public s~rvant CD.n do, if he considers he is not receiving sufficient 
remuneration for the Vlork he is called upon to perform, is to resign 

.sac iM ",i t# ,4.k4$ ,:po W§g; $q~,$ 4.4 LX J4 #~;;i •. 
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and seck employment elsewhere. Petitioner's claim for overtime payment 
consequently fails. 

In the result there v,ill bo judgment for petitioner for tho sum 
of £141.16.8, with costs and witnesses; expenses to be fixod by the 
Registrar. 

£ UtA" ,g ;;;, J$t. lfIIIII 


