IN THE SUPREME GOURT Criminal
OF THE REPUBLIC OF VANUATU CaseNo, 25/1408 SCICRML
(Criminal Jurisdiction)

BETWEEN: Public Prosecutor
AND: Banabas Fabiana Sew

Defendant

Coram: . Jusfice Dudiey Ar. ]
Counisel:  Ms. J. Tete the Pubfzc Pmsecufor
Ws. B. Taleo foi the Defendant

SENTENCE

{ntroduction

1. Banabas Fabiana Sew you pleaded guilly to two- counts of sexual intercourse without censent
contrary o590 and 81 of the Penal Gode. You are conwcted an your gLuEty pleas and he admitted
facts. This is your sentence, }

Facis
2. Youare the viclim's half brother, You have the same father but different mothers.

Gount 1

3. Thevictim could riot fecall the exact date but recalls Hiat the first time you hat sexual infercourse
with her was at thair garden. The victim stated that after you had séxual intércourse with Her she
Went home and sawbleod en her panties and her vagina felt sore for two-days.

Count 2

4. ‘On’2 February 2025, there was a dance at the community hell at Avar village that that night. The
victim danced undil 10 pm that night and left and went back home to sleep. She was sleeping
wher shie heard you calling her. She wike up and thought you wanted: sleep as they all slept in
an open space at their fiome sirice there were no rooms.

5. When she-woke up you spoke fo her and she could smell aleohol in your breath. You asked the
victimto stand up and follow you which she did. You suggested that you go o a navele fres 3
yards away so people would nat be able to see you. When you got fo the navele tree you told
the victie to lie down on the grass and vou penetraied her vagina with your penls and had sexual
intercouirse with her. While having sexual intércourse with her the victim said "enough i hiarem
e hegud weh" as she did not want to have sexual intercourse with you. Yeu remaved yeur penis
and at the same time people were coming back from the dance and you eould see light from their




tarch lights . You hid from the fight and after the peopls had passed yeu botfi returnéd home
separalely. The victim was two months pregnant as a result of you having sexual intercourse
with her when the matter was reportad to the Police.

Sentence start point

8.

=~

10.

The seritenioe startpaint is assessed by considéring the maximur sentence available as well as
any aggravating or mitigating factors of the offending. The maximum sentence avallable for
sexual Intereaurse without consent is life imprisenment.

There-dre a number of aggravating factors hamely:

o There Is a breach of trust asthe viclim is yeur half sister
o There is an age differerice of 4 years

o These is some degfés of plarining invelved

o The victhri got pregnant as a résultof the offending

s The affendiig occurred af night

o There will be psychological implications on the victim

There are no mifigating factors.

The sertericirig principles outlined i PP v. Scott[2002] VUCA 29 and PP v August [2000] VUSC
73 apply in'this casa: ‘

“The offarice of rape is always a serfoys crime. Other than in wholly exceptional eircumstance,
rape cails for an imimetiste custodial senfence. ”

Considering the cased referred fo by Gaunéa[ and noting that there a number &f aggravating

factors of the offending | adopt & stariing peint of 7 vears impiisonment on each ceunt. The jotal -

concurrent sentence start peint is 7 years imprisonment

Guilty plea and personal factors

11.

12.

The guilty piea wes efitered at the earliest eppoﬁunity as a Sign of wrorse thersfofe {he
sentence start point will e discounted by 33%.

The Same Day Report states that you are 21 years ¢ld and single and you corie from a family
of six and you are the eldest. Yeu are a first ime offender, You leit schoot at class 5 buf you have
some expefisnics ini plumping as you were employed by a pluraping business hére in Luganille
since you left Mota lava in 2020 fo come and reside here. That's how you earn your living to
support yourself. Taking inte aceount your persenal facters | deduct 3 months from the sentence
start peint




13. You told your prebation officer that you performed a custom recongilfation ta the vietim by giving
afine of VT10,000; a stemof kava worth VT5, 000 and YT17, 000 cash. This could not be verified
however, [ will detduct a monti from the sentence start paint: A further 4 months is deducted to

~ refleet time spedt in custody.

£nd Sentence

14. 1 senfence you to an end sentence of 4 years impriseriment effective mmediately. A custodial
sentence Is necessary to. mark the gravity of the offence; secondly to mark publie disapproval.
Thi'['ﬂ[}"'t'd"'é_éﬁ\?é’ as é'W&‘(r'ﬁihQ’fO" gtiiers” fmist also saive a5 punishiment ’fdr'?.ﬁur-oﬁéﬁﬁifﬁg arg
tg protect women. :

15. The Cenira Manager at the Correctional Centre is to inform the Court should you fail te-present
yourself to the Correctional Centre by 4.00 pm taday.

16. You have 14 days to appeal if you are not satisfied with the decision.

DATED at Lugak:il}e Santd this, 3 day of Septembier, 2025

N




