IN THE SUPREME COURT OF Judicial Review
THE REPUBLIC OF VANUATU ‘ Case No. 24/2752 SC/JUDR
(Civil Jurisdiction)

BETWEEN: Vanuatu Teachers Union
First Applicant

AND: Norah Naviti Wells and the persons named in the
Schedule appearing at the end of this decision
Second Applicants

AND: Teaching Service Commission
First Respondent

AND: Republic of Vanuatu
Second Respondent

Before: Hon. Justice EP Goldsbrough

In Attendance: Mr. A. Bal for the Applicants
Mr. K. T. Tari for the Respondents

Date of Hearing: 19th 20t and 215t May 2025
Date of Decision: 30t May 2025

JUDGMENT

1. The Vanuatu Teachers Union (1% Applicant), and twenty-one individual teachers (2™
Applicants) filed a claim for Judicial Review of a decision of the Teaching Service
Commission (1% defendant) on 3 September 2024. The challenged decision was
described as No. 5 of 2024. The effect of that decision was to suspend the teachges from |, .
their employment. The claim also seeks a declaration that the 1% defendant acted |
dishonestly and in the absence of good faith or in dereliction of his functions and powers

under the Teaching Service Act.

2. This decision follows from the trial of a further amended claim filed on 29 January
2025. Whilst continuing to attack decision No. 5 of 2024 and seeking similar relief as

the original claim including declaratory relief, the further amended claim also seeks to
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attack subsequent decisions made by the 1% defendant on 22 November 2024, The
further amended application is filed by the same 1% Applicant but additionally by a

further five hundred and seventy-seven teachers affected by the subsequent decisions.
Introduction

3. The first applicant is a registered trade union (VTU) and the second applicants school
principals and teachers who were active members of that trade union and employees of
the 1st and 2nd defendants. For some time prior to the filing of the first claim all the
parties were involved in dialogue, discussion and attempted resolution of grievances
raised by the VTU on behalf of its members. The attempted resolution was
unsuccessful. A notice of industrial action (IA) was sent by the Secretary General (SG)
of the VTU to the Acting Chairman of the first defendant (TSC), to the Director General
of the Ministry of Education and Training (MOET), and the Commissioner of Labour
(COL).

4. The notice provided for the IA to begin on 6th of June 2024. On that day the Minister
of Internal Affairs exercised his power and issued an order of discontinuance of the
industrial action with a view to conciliation and resolution of the dispute between the

parties. Again, those discussions were unsuccessful.

5. By the 9th of August 2024 the period within which the varied notice of discontinuance
remained in cffect came to an end. On the 10th of August 2024 the SG of the first
applicant informed its members of the resumption of industrial action following the

failure to settle the outstanding disputes.

6. On 16™ August 2024 the first defendant suspended the 1st twenty-one of the second
applicants. That action was prompted by advice of 12% August 2024 from the office of

the Attorney General that the industrial action was now unlawful.

7. The claim for Judicial Review was filed on 3™ September 2024. Interim relicf against
the orders for suspension followed. The decision on interim interlocutory relief was

unsuccessfully challenged in the Court of Appeal. Nevertheless, the first defendant




continued in its disciplinary actions against the 2" applicants, culminating in the
dismissal of some of them on the 22nd of November 2024 and the initiation of
disciplinary proceedings based on the same allegation of the five hundred and seventy-

seven additional applicants.

8. The further amended claim was filed, and interlocutory relief amended to reflect the
new position. No further amended defence was filed, counsel indicating at the Rule 17.8
Conference that reliance would be placed on the defence already filed mutatis mutandis
given the amendments to the application and the changes to the situation on the ground
through the passage of time and progression of the expanded disciplinary proceedings

from suspension to dismissal.

9. The defence was filed on 10 October 2024, late, and without seeking any condonation.
It appears to be supported by sworn statements filed in September 2024 by the Acting
Chairman of TSC. In it there are two questions raised as to the lawfulness of the recalled
strike action, firstly that it was done without a 30-day notice under s 33 A of the Trade
Disputes Act and secondly that the recall was not signed by the President of the VIU

but by the SG.

Agreement on issues

10. On 16 May 2025 counsel filed a memorandum of agreed facts and issues. The following

is provided in the memorandum: -

11. Agreed facts:

i.  The 1st Applicant is a Registered Trade Union under the Trade Union Act [Cap
161)

i.  The 2% Applicants are school Principals and teachers who are members of the
1st Applicant and employed by the 1st Defendant, the Teaching Service
Commission (TSC).

ii.  The 2nd defendant is the Republic of Vanuatu

iv. On 29 April 2024 the 1st Applicant requested a tripartite social dialogue
conceming teachers’ funds, addressing the request to the DG of MOET and
Acting Chairman of TSC.




vi.

vii.

viii.

Xi.

Xil.

Xiil.

Xiv.

The 15t applicant issued a Notice of Industrial Action on 6 May 2024, with the
action scheduled to commence 30 days fater on 6 June 2024

A series of Conciliation Notices were issued by the Commissioner of Labour
(COL) on 27 and 30 May and 3 June 2024

On 6 June 2024 the Miniter of Internal Affairs issued a Discontinuance Order
No. 82, later amended by Discontinuance Order No. 84

On 17 June 2024 an Undertaking Agreement was signed between the 1%t
applicant, the 1st Defendant and the DG of MOET requiring negotiations to be
concluded within 14 days.

A variation of the Undertaking Agreement was signed on 29 July 2024 extending
the negotiating period to 8 August 2024.

On 10 August 2024 the 1t Applicant recalled the Industrial Action dug to failure
of the negotiations.

The 1st defendant .at its meeting of 12 July 2024 resolved to approving the
granting of immunity from discipline to the teachers (VTU members) who
participated in the strike from 7 to 17 June 2024.

On 16 August 2024 the 1t defendant suspended the 2nd Applicants citing breach
of employment duties and legal provisions.

Some of the 2nd Applicants were later dismissed on 22 November 2024.

The Applicants assert that the Industrial Action complies with section 33A of the
Trade Dispute Act [Cap162].

12. Issues for determination:

.

Whether the Industrial Action recalled on 10 August 2024 was lawful and of legal

effect

i. Whether the 1t defendant's decision in Meeting No. 5 of 2024 to suspend the

2nd gpplicants was valid and lawful

Whether the dismissal of the 21 applicants on 22 November 2024 was valid and
lawful

Whether the 1st defendant acted dishonestly, in bad faith, or in dereliction of its

statutory functions under the Teaching Service Act.




Preliminary issue

13.

14.

15.

On 29 January 2025 at a hearing for directions, counsel were required to file a
memorandum setting out an agreement as to the conduct of the trial bearing in mind
that the same issues affect all of the 2" applicants and so as to avoid each and every
applicant filing evidence, often in identical terms, but rather to agree to have the
contested is.sues determined on representative evidence. Whilst counsel agree that this
should be the case, nothing has been filed. After some discussion, counsel undertook

to file such a memorandum before close of business on Monday 19 May 2025. It was

eventually filed on Tuesday 20 May 2025.

Counsel for the 1% and 2™ defendants raised, without notice, the question of late filing
and service of three witness statements from the Applicants. Those witness statements
were responsive statements. They were all filed in May 2025, less than 21 days prior
to this trial. The statements to which they responded were themselves only filed at the
end of April 2025, not allowing the applicants a great deal of time to file responses
before the 21 days deadline arose. He sought an order that the statements be excluded
from evidence in the trial. He noted that on behalf of the defendant, notice to cross
examine witnesses had been filed late, and submitted that the Court should condone
that lateness but not the lateness in the filing of evidence. He agreed that no notice of

objection had been given prior to the hearing today.

Having heard counsel in opposition, the Court determined that the evidence should be
received, albeit allowing counsel whatever time he required to take instructions on
anything disclosed in the material which took his clients by surprise. As the material
was responsive, it seems that no material took his clients by surprise and when offered
time, he declined the offer. It seems that the objection was made even though there
was no prejudice to his clients, and when they needed no further time to give
instructions to him on the material. This question of excluding the evidence of Mr
Forau and Ms. Natapei, albeit unsuccessful, takes on a much greater significance

when it comes to considering final submissions filed by the defendants.




16. He was allowed to cross-examine any witness even though his notice to cross examine

was given later than required under the rules, there being no objection from the

Applicants.

Evidence
17. The following sworn statements were relied upon by the Applicants as evidence-in-

chief in support of the application.

a. 3 statements Jonathan Yonah, filed 19 November 2024 7,12, and13 May
2025

b. Bryent Forau filed 12 May 2025

¢. Rhonda Natapei filed 12 May 2025
Cross-examination by the 1% Defendant was conducted on each of the above three
witnesses. During cross-examination, Jonathan Yonah confirmed the present
Constitution of the VT'U (Exhibit D 1) and agreed that some actions required a decision
by secret ballot, and that this Industrial Action was not supported by a secret ballot. In
re-examination, he gave evidence that at Triennials held in Santo (2019) and in North
Efate (2023) the power was given by those meetings to the National Executive to
initiate industrial action after it had been authorised in advance by what he called the
high-level meeting. He suggested that this was a sufficient authority for industrial
action. He also drew attention to Part 7 clause 7.14 of the Constitution which provides

similarly.

The evidence of Bryant Forau confirmed suspension and dismissal of a teacher based
solely on participation in industrial action. He gave evidence that the then Chairman of
VTU, Hyacinth Balmassen did not attend a National Executive meeting when the
industrial action was recalled. He understood that Mr Balmassen was on sick leave but
only knew this from something he had been told. His evidence was that he was told by
the SG of VTU Mr Yonah. In his evidence and cross-examination, Mr Yonah was not

asked about this.

Rhonda Natapei gave evidence that as a teacher she was suspended and dismissed and




participation in industrial action. She had also been told that Mr Balmassen’s absence
from the significant meeting of the National Executive Committee was occasioned

through sickness.

This saw the close of the case for the applicants.

18. The following sworn statements were relied upon by the 1% defendant as evidence-in-

chief in support of the defence to the claim.

a. 2 statements of Hardison Tabi filed 6 September 2024 and 26 November
2024
b. Muriel Meltoven filed 25 April 2025
~¢. Hyacinth Balmasen filed 24 April 2025

The witnesses cross-examined by the Applicants were: -

a. Hardison Tabi
b. Muriel Meltoven

¢. Hyacinth Balmassen

19. Hardison Tabi gave evidence for the defendants. His three sworn statements were admitted
into evidence as his evidence in chief. He was cross-examined. In his view, according to
his answers in cross-examination, the industrial action for which notice had been given
came to an end when the parties, including the VTU, executed the Undertaking Agreement.
He pointed to paragraph 3 where the VTU commits to releasing its members to return to
work as of 18 June 2024. In his view, that meant that the Industrial Action had come to an
end. He did not agree that the Industrial Action was merely paused whilst negotiations took
place. He was questioned about the effect or meaning of the following paragraph 4 which
speaks about recalling of the Industrial Action but again insisted that the effect of the return-
to-work provision was an absolute end to the Industrial Action. He agreed that the
grievances raised, as set out in Schedule 1 to the UA had not been settled in full but
maintained that many of them had been agreed upon and payments made and continued to
be made in settlement of those agreed matters. He agreed that all disciplinary action covered

by this action was a direct result of participation in the Industrial Action. He referred to the
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20.

21.

22,

23.

advice from the Office of the Attorney General on the lawfulness of the strike action. That
advice is exhibited as HT 13. He agreed that no one suspended or dismissed has been re-
instated. He agreed that he had been asked to consider revoking a Circular he had issued
but had refused and noted that the refusal was quickly followed by the SG of VTU walking

out of negotiations. He did not consider his refusal as provocative.

Muriel Meltoven was cross examined. In her sworn statement, she did not assert that she
attended meetings but described what had taken place, describing an officer of her office
as conducting the meeting. When questioned, she said that she had also been at these
fneetings and so could give direct evidence of what took place. Indeed, she is a signatory
to the UA. She described how it was executed in the VTU compound as an example. Yet
when questioned about a document exhibited to her statement which she described in her
statement as minutes of a meeting, she agreed that the document was no more than an email
saying that there were no minutes taken of the meeting. That email did not include her name
as a person who might have attended the meeting described. She was unable to explain why
she gave evidence that she did attend the meeting that she had not actually attended. What
she was clear about was that the industrial action ended when the VTU asked their members
to return to work following the execution of the UA. That evidence and her conclusion was

identical to that of the carlier defence witness, ended and not paused by virtue of clause 3

of the UA.

She exhibited advice from the Office of the Attorney General but not her request for that
advice. She did not know why her officer who she had described as taking most of the
action she described in her statement was not giving evidence on behalf of the defendants,

simply that he was not on the list of witnesses.

When asked to consider the hypothetical position if her opinion that the industrial action
had ended rather than paused, she testified to the effect that the VTU would still have to
give a second 30-day notice of intention to institute industrial action without being able to

point to any legislative provision requiring the same.

In re-examination she told the Court that she had attended when the UA was signed at the
VTU compound and had heard the SG of VTU call off the strike.




24. Hyacinth Balmassen gave evidence and was cross-examined. He was, at the time of the

25.

26.

Industrial Action, the President of the VTU. He gave evidence that during the week
beginning on Monday 5 August 2024 he was on sick leave for four days ending on Thursday
8 August 2025 but that also he did not go to work on Friday 9 August 2024 and so was

unaware of the urgent meeting of the National Executive called for that day.

His evidence included details of how he believed from the Constitution of the VTU that
notice should be given of NEC meetings, how some powers were reserved to be exercised
only by the President of VTU and how, in his view, the calling for Industrial Action may
have fallen outside of the rules of VTU. He gave evidence of how he protested with the SG,

after the action had been recalled, but that his attempts to stop the action were fruitless.

In cross-examination, he could not explain why, if not on sick leave, he absented himself
from the offices of the VTU on Friday 9 August 2024 but noted that after a visit to his home
over that weekend, he was encouraged by others to attend the office on Monday 12 August
2024 to discuss the IA with the SG. He testified that a meeting of the NEC must be called
by the President of VT'U and not by anyone else, and that it must be called on notice. He
suggested that these provisions could be found in the Constitution but could not point to

any specific provision after scrolling through that document which was before him.

27. No further evidence was sought to be called or witnesses sought to be recalled.

Legislation

20. The taking and conduct of industrial disputes is regulated by the Trade Dispuies Act

[Cap 162]. That legislation has been amended on two occasions, first in 202 and then

in 2023. The relevant provisions are set out below: -

Section 33A Notice of strike or other industrial action

(1) Where any strike or other industrial action is contemplated by a trade union or

workers the following procedure shall be followed —

(a) at least 30 days' notice of the proposed strike or other industrial action shall be given
in writing to the Commissioner and to the employer of every worker who may be involved

in the action;




(b) the notice shall be signed by the person or persons giving it and if given by a trade
union, shali specify the name of such trade union and, if not given by a trade union, shall

specify the names, addresses and employment of all persons by or on behalf of whom

it is given;

(c) the notice shall state the date on or after which the strike or other industrial action is

contemplated; and
(d) the notice shall be delivered by hand or by forwarding the same by registered post.

(2) Any person contravening or failing to comply with any of the requirements of

subsection (1) shall be guilty of an offence:

Provided that no prosecution in respect of such offence shail be instituted except with

the written consent of the Attorney General.

(3) The immunity against liability in tort conferred on a registered trade union or any other
person by, or in pursuance of, sections 18 of 19 of the Trade Unions Act [Cap. 161] shall
not apply with respect to any action taken without complying with the provisions of

subsection (1).
and 34. Minister may order industrial action to be discontinued or deferred
(1) Where it appears to the Minister —

(a) that in contemplation or furtherance of a trade dispute, industrial action, consisting in
a strike, or irregular industrial action short of a strike, or a lock-out, has begun or is likely

to begin; and
(b) that the condition stated in subsection (2) is fulfilled; and
(c) that it would -

(i) be conducive to a setiement of the dispute by conciliation or arbitration under this

Act; or

(ii} assist in the exercise of its functions by a Commission of Inguiry set up in pursuance

of section 38;
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if the industrial action were discontinued or deferred;

the Minister may make an Order directing that during the period for which the Order
remains in force, no person or a member of a class of persons specified in the Order

shall -

(i) call, organise, procure or finance a strike, or any irregular industrial action, or threaten

fo do so;

(ii) institute, carry on, organise, procure or finance a lock-out or threaten to do so.

(2) The condition referred to in subsection {1)(b} is that the industrial action in question
has caused or would cause an interruption in the supply of goods or in the provision of

services of such a nature, or on such a scale, as to be likely —

(a) to be gravely injurious to the national economy, to imperil national security or to create

a serious risk of public disorder; or

(b) to endanger the lives of a substantial number of persons, or expose a substantial

number of persons to serious risk of disease or personal injury.
(3) An Order under this section shall specify —

(a) the industry, undertaking {or a part thereof), and the description of workers in respect

of which the Order is to have effect, or all or any of these matters;
(b} the persons or description of persons who are to be bound by the Order;

(c) the date on which the Order is to take effect and the period, not exceeding 60 days,

for which the Order, unless revoked earfier, shail remain in force.

(4) Any person contravening or failing to comply with any of the directions contained in

an Order under this section shall be guilty of an offence:

Provided that no prosecution in respect of such offence shall be instituted except by, or

at the instance of, or with the written consent of the Attorney General.
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(5) The immunity against liability in tort conferred on a registered trade union or any other
person by, or in pursuance of, section 18 or 19 of the Trade Unions Act [Cap. 161] shall

not apply with respect to any act which constitutes an offence under this section.

Discussion

21.

22.

23.

24.

It is common ground that each and every one of the disciplinary actions taken by TSC
against the 2™ Applicants, whether resulting in suspension pending investigation and
hearing or dismissal is based on participation in the IA called for by the 1% Applicant.

This decision is focussed on the lawfulness or otherwise of the IA.

The most important and significant challenge to the lawfulness of the action is brought
under section 33 A of Cap 162. It is on that question that the 1% defendant prays in aid
the advice provided by the Attorney General. In that advice, the Attorney General sets
out the provisions of s33 A making it clear that IA is to be prefaced with a 30 days’

notice to the employer. All of that is very clear and again not in dispute in this trial.

The dispute here is whether a second notice was required in circumstances where notice
had already been given. The issue arises only because the Acting Chairman of the 1%
defendant and the Commissioner of Labour (COL) both arrived at the same conclusion
as to the effect of the third paragraph of the UA executed by the parties. That third
paragraph provides for the VTU to call its members back to work whilst the UA and
subsequent attempts at conciliation were carried out. The fourth paragraph of the same

UA notes that if all else fails, VTU will recall the IA without notice.

1t is not said here that the fourth paragraph displaces the S 33 A requirement, simply
that the effect of paragraph three of the UA was not such as to bring the original.IA to
an end. Indeed, no provision of an agreement between parties could displace a lawfully
imposed statutory requirement. In simple terms, the 1% Applicant says that the effect of
paragraph three was to pause the IA to foster the neceséary atmosphere within which to
conduct the conciliation attempts, and that paragraph four did no more than state the
obvious, that in the event of no agreement, the strike would resume and no notice would

then be necessary as it would be a continuation of a pre-existing action.

12




25.

26.

27.

28.

29.

The intervention of the Minister in making a Notice of Discontinuance takes the matter
no further. Such an order has the effect of bringing any IA to a halt whilst negotiation
to resolve are attempted. When that Notice of Discontinuance comes to an end, as it
must as such orders are required to be time limited, although they can be extended by
variation, the IA may be continued. But does such an order of discontinuance require
the resumption of that which is held in abeyance for the duration of the Minister’s order
to be started ab initio? In my view, the answer to that question is no. An order under s
34 requires that no IA is called for, organised or carried on. There is no power provided

for the Minister to order that the IA be discontinued, even if he thought that appropriate.

All he can do is, effectively, pause it.

Stepping back from TA is not uncommon during attempts to conciliate, arbitrate or
otherwise resolve a dispute between an employer and its employees. Indeed, it is to be
encouraged. What such a stepping back should not involve, in my view, is that the
parties are then required to start the IA process again from the very beginning including

the given of a second 30-day notice.

The fourth paragraph of the UA seems only to state that obvious fact. In effect the VTU
is saying that they agree to suspend the IA but reserve the right to resume (or recall) it

if the resolution process does not succeed.

Reference to provisions said to be in the Constitution of VTU does not assist the 1%
defendant. On the evidence of the former President of VTU concerning the use of the
Common Seal and when affixed to a document that document to be signed by the
President only, there is nothing which sets out which documents must bear the Common
Seal. There is nothing which says an IA can only be begun by a document bearing the

Common Seal.

His evidence that the IA did not follow from a secret ballot is equally unhelpful. That
was never raised until his evidence was filed in April 2025 and did not feature in the
evidence filed to support the defence. It is common ground that there was no secret
ballot of members immediately prior to the filing of the 30-day notice of intent but none
of the parties, from the 1 defendant to COL and the Attorney General to the Minister
who made the s 34 Order took that point until now. |

13




30.

31.

32.

33.

The evidence from COL about witnessing the SG of VTU ‘call off” the strike when
executing the UA is not, in my view, conclusive evidence that the strike was brought to
an end and needed to be begun again. That evidence was never put to SG, it did not
form part of the evidence in the sworn statement of the COL, was not pleaded in detail
in the defence and lacked the specificity of words to permit such a conclusive finding

as counsel for the defendants asks this Court to adopt.

I conclude that it is not vital to the questions raised in this trial as to the lawfulness of
this strike. It was not raised in the defence in October or referred to in the supporting
evidence filed prior to the defence but only most recently on 25 April 2025. The

corresponding responsive evidence the defence sought to have excluded.

At this point, [ will set out what Rule 17.7 says about a defence to a Judicial Review

claim which is: -

17.7 (1) The defendant must file a defence within 14 days of service of the ciaim.
(2) Any other person served with the claim who wants to take part in the judicial review
must file a defence within 14 days of service of the claim.

(3) The defence must be served on the claimant within 14 days of service of the claim.
(4) With the defence the defendant and other person must file:
(a) detailed grounds for disputing or supporting the claim; and

(b} a sworn statement supporting those grounds.

As pointed out earlier, no defence was filed within fourteen days of the original claim
and there is nothing contained in the detailed grounds of the defence setting out the
failure of the President to sign a document and affix the Common Seal as a defence to
the claim, the requirement of a secret ballot or failure to give notice of an NEC meeting.
Whilst it is correct to assert that the defence raised the issue of the lawfulness of the IA,
the detail provide at the time of the defence concerned the S 33A notice, not that the
President did not know that the IA had been recalled, that no secret ballot had taken

place or that the President had not received a notice of an NEC meeting.
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34. How properly to raise issues in pleadings is discussed by Mummery LJ in Boake Allen
Ltd & Ors v Revenue & Customs [2006] EWCA Civ 25 at paragraph 131 where he said:
“While it is good sense not to be pernickety about pleadings, the basic requirement that

material facts should be pleaded is there for a good reason - so that the other side can

respond to the pleaded case by way of admission or denial of facts, thereby defining the

issues for decision for the benefit of the parties and the court. Proper pleading of the

material facts is essential for the orderly progress of the case and for its sound
determination. The definition of the issues has an impact on such important matters as

disclosure of relevant documents and the relevant oral evidence to be adduced at trial.”

35. In some instances, the parties have won or lost through inadequate pleadings. In his
submissions, without quoting any authority, counsel for the Applicants submits that
anything not properly raised in the defence should ignored. Counsel for the defendants
submits that it was sufficient to raise the illegality of the IA to allow any alleged
illegality into the mix. He offered no authority for that proposition. This is less that a
Court should expect from counsel. Conceding that Rule 17.7 of CPR had not been
complied with, counsel for the defendants nevertheless maintained that he relied upon
his submissions, suggesting that he still relied upon material not properly raised in

pleadings.

36. Counsel should heed the warning from UK Learning Academy Ltd v Secretary of State
for Education [2020] EWCA Civ 370 at 47: -

I would add here that I endorse the view expressed by the judge to the parties at the
trial and repeated in his judgment at [11] that the statements of case ought, at the very
least, to identify the issues to be determined. In that way, the parties know the issues to
which they should direct their evidence and their challenges to the evidence of the other
party or parties and the issues to which they should direct their submissions on the law
and the evidence. Equally importantly, it enables the judge to keep the trial within
manageable bounds, so that public resources as well as the parties’ own resources are
not wasted, and so that the judge knows the issues on which the proceedings, and the
judgment, must concentrate. If, as he said, there was "a prevailing view that partics
should not be held to their pleaded cases", it is wrong. That is not to say that technical

points may be used to prevent the just disposal of a case or that a trial judge may not
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37.

38.

permit a departure from a pleaded case where it is just to do so (although in such a case
it is good practice to amend the pleading, even at trial), but the statements of case play

a critical role in civil litigation which should not be diminished.

Because of that, I have chosen to deal with the issues raised as no objection was taken
to the evidence from the defendants on this question, even though it causes delay in the

publication of this decision.

In summary, I do not find that the evidence supports a finding that the IA was unlawful
through alleged procedural irregularities. Nor do I find that the calling of an urgent
meeting of NEC required written advance notice to be served, as no witness could point
to any requirement in the Constitution nor that the affixing of the Common Seal and the

signature of the President was necessary to the IA. I find that, given he was on sick

| leave for four days and then did not turn up for work on the fifth day, it was not

39.

40.

41.

unreasonable to allow any of the appointed VTU Vice Presidents to stand in his stead

nor would I expect him to be given notice of meetings whilst he was on sick leave.

The former President, for reasons that he did not explain in his evidence, was not a
supporter of the IA but equally was content to absent himself from office whilst it was
discussed and eventually recalled. He was not involved in any of the steps or meetings,
important docurnents were executed on behalf of the VTU by the SG without complaint
from him. His evidence could not now be relied upon to support any strong adverse

findings against the Applicants.

The COL gave evidence that she arrived at the same conclusion as the Acting Chair of
TSC about the effect of the third paragraph of the UA. She could not reconcile the
following provision in paragraph four of the same UA. Whilst she exhibited in her
evidence the advice received from the Attorney General, she did not exhibit the question
that she asked of him, even though that request was, according to her evidence, in

written form.

Without seeing what the Attorney General was asked to comment upon, it is not possible
to conclude that the resultant advice was wrong. If he was presented with the scenario
as described by both COL and Acting Chair Tabi, the advice was perfectly correct. If

his advice was based on the notion that the VTU had ceased the 1% IA and were
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42.

43,

44.

45.

commencing a second IA, his advice is impeccable, a second 30 days’ notice was
required. As his advice does not cover the issue, one cannot speculate as to whether his
advice about the meaning of paragraph three of the UA would have concurred with the

opinions of COL and Acting Chair Tabi. I suspect not.

It did not occur to COL that she may not be correct in her assessment of the effect of
paragraph 3 of the UA. Indeed, so confident was she that she was correct, that she
reported the matter to the Commissioner of Police for him to prosecute the alleged

offenders. One must have sympathy with the Commissioner of Police in those

circumstances.

At a much earlier interlocutory stage of these proceedings, this Court suggested to
counsel for the parties that an efficient and satisfactory, as well as less expensive route
to resolve this debate over lawfulness was for the employer to seek a declaration from
the Supreme Court, rather than to proceed with disciplinary proceedings based on their
own belief and advice from the Attorney General. That proposed course did not meet
with favour nor was it adopted. Instead, the employer chose to continue with those
disciplinary proceedings even whilst interlocutory relief was in place and proceeded to
dismiss teacher who had been suspended. That combination, of referring matters for
criminal prosecution and failing to await, or even seek, a decision of the Supreme Court,

does not reflect well on the defendants or the Office of the COL.

Indeed, both the decision to proceed with the disciplinary proceedings resulting from
this case beginning with 22 2™ Applicants and ending with 598 Applicants and the
conduct of this litigation suggests that indemnity costs should be awarded against the
defendants whether they are successful or not. When counsel agrees that the Civil
Procedure Rules have not been complied with yet insists that he maintains reliance upon
submissions which themselves rely upon such non-compliance, indemnity costs are

indicated. CPR 15.5 (5) (a), (c) and (d).

Counsel were afforded the opportunity to make submissions to the court on matters not
pleaded and provide authority for any submissions but were not inclined to do so.
Counsel were invited to make submissions on costs and in particular whether the

conduct of the defendants merited consideration of indemnity costs.
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46. Counsel for the Applicants indicated that he no longer sought orders 3, 4 and 5 in the
further amended JR and so only sought: -

I.  That the decision No. 5 of 2024 of the 1* defendant to suspend the Applicants
be called up, quashed and declared void and

II. A declaration that the IA initiated by the 1% Applicant resumed on 10 August
2024 is of legal effect and

HI. costs

Decision
47. The application for Judicial Review of the determinations of the 1** defendant in relation
to the disciplinary proceedings set out in Decision No 5 of 2024 and thereafter against
the 2% Applicants is successful and all decisions following therefrom are hereby
quashed. A declaration that the Industrial Action initiated by the 1% Applicant on 6"
June 2024, recalled on 10 August 2024, is, was and remains lawful is made.

48. Costs of and incidental to these proceedings incurred by the 1% and 2% Applicants are

awarded against the 1¥ Defendant on an indemnity basis, to be agreed or assessed.

DATED at Port Vila this 30t day of May 2025
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