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JUDGMENT

On 8 April 2015 this Court issued an interlocutory Ruling answering the question:
“Whether the asserfed Agreement for Lease survived the death of the lessee
Michasl Varisipiti?” in the claimant's favaur. The case was part-heard at the time.

In its Ruling this Court. considered the provisions of Section 1(1) of the Law
Reform (Mi'sceila’neeus Provisions) Act 1934.(UK) and said (at para. 21):

“The ‘cause of action’ in the presenf case.is based on breach of an: Agreement to. Lease
as wel as, a statutary ‘cause of action’ namely, causing or-obtaining the registration of
ajease by mistake. fn my view there-cai be no serious argumerit that neither ‘cause of
action’ is caught by the proviso and accordmgfy, Tfind that they both survive the demise

of Michag! Varisipiti for the benefit of his estate”.

As to the first “cause of actiqn’-'- that is predicated upon-the vicarious actions of
the first defendant (‘the Republic”) in leasing the land the subject matter of the
Agreement for Lease to the second defendant after the named “/esseg” urider
the Agreement had passed away and before the lessee’s widow had .obtained
authority to administer the “/lessee’s” estate, thereby putting it beyond its power
to perform and complete the Agreement. The latter “cause of action” invokes the
provisions of Section 100 of the Land Leases Act and seeks the rectification of




the second defendant's lease and/or substitution of the claimant’s name as
lessee.

On 15 April 2016 an application for leave to appeal the Ruling by the second
defendant was refused by the Court of Appeal [see: _Vars v. Varisipifi [2016

'VUCA 5]. An application for summary judgment was also pending at the time. o

On 30 October 2016 the second defendant filed a Memorandum seeking the
vacation of the summary judgment hearing and the continuation of the trial proper
as there were still “triable issues” remaining in the case. The application was not
opposed and was granted.

On 14 December:2016 at a chamber hearing, counsel for the Republic conceded
the claim ‘and ‘agreed to the cancellation of the second defendant’s lease Titie
No. 04/2043/020 and the registration of a lease over the same ftitle in the.
claimant's favour “as frustee”. The continuation of the trial was fixed for 2
February 2017. :

~ On 02 February 2017 the second defendant sought leave to file what is described

as a “cross claim® against the Repliblic on the basis that “... the second
defendant will suffer loss and damage as a result of the mistake of the first
defendant, if the court rules; the said lease be rectified’. The application was
oppased due to its Jateness and the trial continued to a conclusion. At the time |
said that | would rule on the application inthe judgment. This | now do.

Rule 4.11 of the Civil Procedure Rules allows a party to amend its case with
leavie of the court at any stage of a proceeding. Rule 4.8 allows a defendant in a
proceeding “to make a claim against the claimant (a. counterciaim)” instead of
bringing a separate proceeding by including details of the counterclaim in the
defence, Rule 4.9 allows a defendant to make a counterclaim: agamst a person
other than the claimant:

()  the claimant is also a party fo the counterclaim® or

(i) the relief .against the other person is related to or connected with the original
subject mtler of the proceeding’

Sub-rule (2) requires a clatm under Rule 4.8 to be served “on the other party
within the time allowed for sefvice under Rule 4. 13( 1)" and subrule (3) says: “the
other person becomss a parly to thie proceeding on being served with- the
defence and counterclaim”.

From the foregoing it is clear that the second defendant's so-called “cross claim”
is not a “counterclaim’ within'the contemplation of Rule 4.8 in so far as the cross-
claim is, by counsel's own admission, not “made against the claimant’.
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in my view the second defendant’s. “cross claim” against the Republic is not a
claim recognized in the Rules nor is:it a proper “counterclaim”. | am fortified by
the clear wording and intention of Rule’ 4.9 which not only envisages that the
claimant will be “a party to (the defendant's) counterclaim” but also, the “other
person (against
the counterciaim. In this case the “cther person” in the “cross claim’ is the
Republic which has been “a party” in the proceedings since its inception.

The pleaded “cross claim” which only sues the Republic is in the following

~ relevant terms:

"8. As aresuft of the (Republic's) mistake the second defendant's lease.title 04/2943/020
is at risk of being rectified by the tourt.

6. The second defendant claims under Sections 101 and 102 of the Land Leases Act
(the Act) an indemnity from the (Republic) on the basis the second defendant was; at .aﬂ
malerial times, a bona fide purchaser and/or.refiant on the (Republic’s) advice fo acquire
said lease.

- 7:-The-second-defendant-will-suffer-loss-and-damage-as-a-result-of the-mistake-of the— - —— -

(Repubtic) if the court rules; the said lease be rectified”.

In my view the dual expressions: “... at risk of being rectified’ and “... will suffer
loss: and damage ... if the Court rules the said lease be rectified’ clearly
demonstrates that the: so-called “cross-claim” is based on the uncertain future
event of the. claimant sucéeeding in her ¢claim for rectification and the second
defendant being unsuccessful in his defence.

That “future event’ is, at the time of the filing of the “eross-claim”, a mere
discretionary possibility and does not provide the second defendant with a “cause
of action’ or-a praper basis for his “cross-claim”. In my view, the “counterclaim’
envisaged by Rules 4.8 arid 4.9 is ohe that subsists 'hbtwifhstan‘ding the original
claim and is capable of being pursued independently of it whatever may be the
outcome of the origirial claim. In ether words a couriterclaitn that depends for its
existence on the success of the original claim'is et a valid “counterclaim” within
the contemplation of the Rules [see also: Rule 9.9(4)(b)]:

Furthermore in the pieaded “cross-claim” the second defendant cannot be said
to have sustained or suffered any loss or damages and, in the abisence of the
same, no cause of action arises. Even a claim for indemnity under Section 101
requires the claimant to be "suffering damages” (present active tense) by reason
of any rectification that has occurred. | note in para. 5 of the cross-claim the
second defendant appears to accept a “mistake” was made by the Republic
concerning his lease title 04/2943/020.

If 1 & wrong in so construing Rule 4.8, | would nevertheless exercise my

discretion under Rule 4.11 and refuse the second defendant leave to file and

serve the “cross claim” on the.basis. of the clear prejudice that the claimant and

hom the claim is made)”be‘_comes a party’ on being servedwith




the first defendant would suffer in being served at the very last miriute without
prior niotice or warning at the continuation of a part-heard trial where:the claimant
had already testified in the case and the second defendant had had several years
in which 'to fite and serve his "t:'ross claim’ and also, 3 months prior notice of the

16. Returning to the ¢laim proper and in the interest of brevity | adopt the chronology
outlined in the court’'s earlier Ruling on the preliminary issue with- the following
additions for completeness:

e 15March 1994 -~ the Principal Lands Officer wrote to Mr. Lotoso Livo,
caretaker of Niafu Plantation (who. later became a jointly
registéred lessee of Lease Title No. 04/2943/020). The recipient
w4s clearly informed after drawing his attentlon to-Sections 8 (1)
and (2) of the Land Refarm Act:

“Long saed igal administresen procija. So Rural Land
Developmen Comiti iappravum applikesen blong Varisibiti
Michael mo Minista ibin issuim wan *Certifiket of Registered

----...__._.___._Negerfatof’—wewfconferem approval. blengR L..D..C..so-Vansibiti.-
igat rait folem evri paoa we Minista igivim long em blong mekem
negociasen”

And later:

“Blong follem procija we Law iappruvum, ofis blong Rural Land -
isave priperem lis blong Varisibiti. wetaol consent blong ol
- custorn ona we ol dispiutim land",

“Naoia we Varisibiti Michael iteck ova lo: Plantesen Nagvo Title
610, mi laekem talem se nao you finis: olsem Maneja. So you
s aot long Plantesen long gud hard riio gud tingting”;

counsel for the glaimant wrote to the Direttor of

. Oct. 2006 -ard Oct iDet. 2007 —
the "Mmlster of Lands and the second defendant

Machaei Var|5|p|t| s estate whlch zncluded Agrlcuttural Lease tctie
04/2943/020. The letters corisistently wamed and requested the

cipients not to process or approve the transfer or registration
of a lease in favour of anyone else other than the claimant,
Unfertunately counsel's letters were not responded to- nor did
they achieve the desired resit, -

17. The evidence. for the elaimant comprised several sworn statements of which
statements dated 23 March 2007; 26 October 2007; 02 November 2007 and 18
Januar'y 2’008‘ were filed ‘ih P’robat‘e Cas-e'No 07‘ of 2007 a'nd an additi'énal sworn L .

statements and severaf a,nnexu_res are ,bound tegether and _ma__[_ked “Exhibu
P(1)". The claimant alsp called Robinsan Toka as a withess and he' produced his
sworn statement “Exhibit P(2)". Both the cl'almant and her witness were ¢ross-
examined.
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The second defendant produced two (2) personal sworn statements — “Exhibit

D(1) and D(2)" and the sworn statements of two of his sisters. Hannah Bogiri;
Veruja Kalpat and a-former wife of the deceased Manina Packete “Exhibit D(3),
(4) and (:5)” respectively. ;.O'nly the second defendant was cross-examined.

of Lands — “Exhibit D(6)’f who was not cross examaned.

With those introductory remarks it is now possible to return fo the claim in the
present case -whe[eﬁn the c_laimant invckgs the_; provisions of Section 100 of the
Land Leases Act. In particular, the claim identifies the following “mistakes”:

(1) The land comirised in Lease Title No. 04/2043/020 is the subject matter of
a valid and subsisting Agreement for Lease which continues to have full
effect notwithstandifig the death of Michael Varisipiti;

(2) The grant to the second defendant of a Certfficate of Regjstered Nag_tlator
-.when_he was not entitled.to.the_same;- P

No authority is cited for this latter “mistake” which is based on a misreading of
the relevant provisions of the Land Reform Act [_CAP, 123). Section & prohibits a
person entering into negotiations. with any custom owner concerning customary
land unless he applies for and receives a Certificate of Registered Negotiator
from the Minister. The section does not prevent the issuance.of more than one
certificate in respect of any customary land nor does non-compliance with the
requirentents of the: section automatically result in an agreement that is illegal,
nuli and void..

Undoubtedly it would’ be more convenient administratively, if only one Certificate
of Registered Negotiator was issued at any one time for the same customary
land, but, for present purposes, the “mistake” (if relevant) is not so much in the

| ‘existence of more than one ceftificate but, rather, in the issuance of a certificate

where the.law and the circumstances did not require it. In brief Section 6 of the
Larid Reform At has ho: application where the land the subject matter of the
proposed or completed negotiations-is not customary land but is a leasehold title
as in the present.case. Such a “mistake” however, would net be-causative of the
registration of the second defendant’s lease.

The same cannot be said of the first “mistake” concerning the validity and
continuity of the Agreement for Lease which | am satisfied, was operative and
causative of the registration of Lease Title No. 04/2943/020 in the second
defendant’s favour.

That fundamental mistake was pervasive not only in the second deffendfant’s
thinking and answers in cross-examination but also, in the thinking of the lands
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department officials involved in the preparation and registration of the lease. in
the second defendant's favour.

In their defences the first and second defendants both admit the existerce of the
Agreement for Lease between Michael Varisipiti (deceased) and the! Minister of

" Lands but both deny that the land (in the Agreement for Lease) was part of the

estate of the-deceased. In particular, the Republic pleads that the “agreement fo
lease is'a confractin-personam betweerrthe Minister of Lands and the deceased
and does not form part of the estate:of the deceased’ and the second defendant
says that “the Jand the subject of the agreement is not part of the estate of the
late Michae! Varisipitl". | disagree.

Whilst | accept that an agreement for a lease creates at common law only
contractual and not property fights, and for failure by either partyto carry out the
agreement there is, at common law, a remedy of damages for breach of contract.
Iriiequity however, an agreement for a lease has a greatef effect than at comrmon
law. A court of equity, applying the maxim: “equity treats as done that which ought

__to be done” treats the lessee as having acquired the estate or rights which he:

ought to have acquired. Thus the lessee under an agreement for lease holds it
as if an éstate had been granted in the land which he would be entitled to enforce
by agtion for spiecific performance and not as merely having a right of action for
damages.

The leading case is Walsh v. Lonsdale (1882) 21 Ch D9 where Jessel MR said
(at 14);

"Thete.is an-agreement for.a lease under which possession has been given. Now since
the Judicature Act 1873 (UK) the possession is held under the agreement. There are
nof tiwo estates s there were formerly; one estate at comimon law by reason’ of tha
paymerit of the rent from year to year, and an estate in equily under the agreement
Thereis only one: Caurt, and tho ogulty rules prevail in it tho torvant holds under
an.agreement for a lease. He hoids, therefore, under the same terms in equity as
if a lease had baen granted. it boing a case:in which both parftes admit that refief is
capable of being given by specific performance” (confirfned in Halsbury's | aws of
England (4 edn) Vol 16 para: 1308 ff).

(my highlighting)

In short, a court which has powers to hear actions in law and equity will treat the |

parties to-an agreement for a lease as having the rights and obligations which
they would have had if one of the parties had pursued the available remedies
and obtained the formal lease.

In the present case Clause (4) of the Agreement for Lease provides that:

"This agreement shall subsist only until an approved survey plan of the leased land has
been completed and a formal lease has been executed.
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--f-am-aware-that-the-land-is- still-under the-*Agreement-to-.ease”-However:- since-my

There is also annexed to the Agreemeit two schedules of standard terms and
conditions applicable to an.Agricultural Lease (Schedule A) and a special term
referring to the cultivation and stocking of “the demised land” {Schedule B).

The wording of the Clause and the Schedules is capable of beihg read as

- méaning that the Agreement - operates gs-an immediate-demise of-a-legal estate

in the land subjectto “completion of-an approved survey plan of the leased land’
(not just “land”) and the “execution (not registration) of & formal lease”. Both of
these requirements are necessary formalities to enable a lease to be registered
under the Land Leases Act but the actual demise is in my view, made by the
Agreementunder which exclusive possession was given and taken by the lessee
[see: Doe d Phillip and Walters v. Benjamin (1839) 9 Ad & E 64 and 112 ER
1356 (KB)). |

The ‘second defendant's mistaken thinking is exemplified by his letter to Russel

Nari the Director General of Lands dated 10 July 2006 (barely 2. months after
Michael Varisipiti died), wherein he writes:

brother Michael Vari has passed away ... and as one of his brothers, | am now writing
this letter fo you to request the*;foﬂo.wing:

L That, the lessee name be changed from Vans:pit: ‘Michael (deceased) to “Vari
Family” under the: pnnc;pals Loloo Livo, John Vari and Noel Vari ..

And in the final paragraph:

“Sir since this is just an-Agreement to Lease (and. Not-a Registered Lease Proper)-and
given thecurrent family situatlon, I believe these changes are possible”.

| digress to refer to the second defendant's oft:repeated claim to customary
ownership of “Nasulnun” land within which Niafu plantation and Lease Title No.
04/2043/020 falls. The basis of that cfaim was quashed in a judgment of this
Court it Stephen v. Santo/Malo_Joint Area Land Tribingl [2015] VUSC .30
delivered on 8 March 2015. This'much was accepted by the second defendant
under cross-examination but he maintains that his family is still pursuing the
matter under the new Custom Land Management Act. In this latter regard
however, attention is drawn to another more recent judgment of this Court in
Stephen v. Kwirinavanua [2016] VUSC 44 delivered on 1 April 2016 wherein the
claimant was granted a “certificate of recorded interest’ under Section 19 of the
Act over "Nasulnun” .

The view of the Republic is best exemplified by counsel's coricession of the claim
and the unusual letter-of the Director of Landsto the claimant’s counse! dated 10
December 2007 which refers to counsel's letter dated 09 October 2007 (ie. 2
months earlier) and wherein the Director writes:
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"Despite your assertions, | understand that the existence of probate case No. 7 of 2007
alorre does not prevent the registration of proposed agricuitural fease in respect of land
lease title 04/2943/020 ("the lease”).

In circumstances, | hereby notify you that the lease will be registered ...".

Part of the “asserfions” in counsel's léftér of § Gctober 2007 includes:

. there are steps being taken by other persons purporting to obtain a.lease:over an
agrrcultural property located at South Santo and which property comprises the proposed
riew lease described as Title- No. 04/2943/020, This property is the subject of our
client’s application before the Supreme Court. We wish to.make it quite clear that.if
there are current attempts to do this, such action is highly improper and contrary to: the
law”.

And later;

“the reason we write to you in these terms is to ensure that nothing is-done to the
property so as to prejudice the rights and. interest_s:- of ali partles to Probate Case
No. 07 of 2007 until sych time this case is properly Hieard ard finally detérmined

by the-Court- In-this respect we gopy this-lefter to the Director-General-and-the Minister

of Lands so that they are fuﬂy aware of the current proceedings in-Probate Case No. 07
of 2007".
(my highlighting)

Clearly the Director's above-mentioned letter is disingenuous in its reference to
the existence of “prabate case No. 7 of 2007 alone” {my uriderlining) and in its
convenient avoidance of the claimant's asserted interest in Lease Title No.
04/29431020.

In similar vein is the letter of the Director General (*DG") of the Ministry of Lands
to Alfred Carlot dated 15 October 2007 wherein he disagreed with the latter’s
obseivation “that the land in question does not belong to the Vaii families” and
states at bullet point 4:

“After the death of Mr. Varisipiti, his younger brother by the names of Mr, John Vari, Mr.
Noel 'Vari and one of their uncle applied to Iease the area on behalf of the family Vari
inciuding Mrs. Varisipiti and her children ...

: (my -h‘i_'gh‘li‘g hting)

In this: latter regard the testimony of the second defendant is ‘telling where in
answer to the *Qn: Why niot include (the claimant's).name in-the new lease?" he
answered: "A; /f's riot only my name | took it that they were part of the lease”
(whatever that means).and later, in re-examination, the second defendant agreed
that the named lessees are the “heads of the family” and to the “Qn: Who
represents the claimant and the-deceased’s children?" he answered: “A: It's for
the family to decide”. Plainly the ‘highlighted sentence in the DG’s letter was a
gratuitous addition on the author's part and-somewhat. removed from the truth.




37. The Court of Appeal in Kalsakau v. Maiau [2000] VUC_'A 11 in discussing
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And-atp: 228 Salika J: said:

proceduralirregularity as a ground for rectification under Section 100 of the Land
Leases Act adopted dicta of Amet J. and Salika J. in Emas State Pty Ltd. v. John
Mea (1993) PNGLR 215 as follows:

“Amet J, at 219 said:
"The iSsue inthis case raise for consideration the principle of indefeasibility of title under
the: Torrens land registration system that hitherto has: been applied in this jurisdiction. |
do.not belleve that the syster is necessarily appropriate in circumstances such as this,
where an individual land owner is teprived of his title to lanid by ifregular procedure on
the part of officials and a depariment of the. State, to the advantage of a private
corporation. | do nat accept that quite clear irréqularities and breaches of the
statutory provision should remain indefeasible. | believe that, although those
irregularities and Hjegalities might hot amount strictly Yo fraud, they should,
nevertheless, stlli be good grounds for invalldating subsaquent . réglstraﬂon,
which should not be allowed to stand. To.niot:do.so'would be harsh and oppressive
against thie innocent individisal! leaseholder, such as the first réspondent. "

{my highlighting)

" agree, in bnnalple that where a'title. has been registered under-one's name, it is not
capable of bemg annulled, axcepl where title has been acquired through fraud. I think
other exceptions stitable.for Papua New Guinea circirnstances should be jncluded such
as:-

1. where title has been registered fraudulently

2. where title has been registered while a:court or tribunal is dehberatmg onthe subject
land

3, where title-has been registered under influence of position of power or money

4. where title has been registered under circumstances giving rise to possible breach of
principles of natural justice.

1 lay outithese conditions because land is a very important commedity in this country..."

In the present case the second defendant was fully aware. of the existence and
pendency of Probate Case No. 07 of 2007, indeed, he was an active participant
in opposing the grant of letters of administration to the claimant bécause in his
own words;

.. propetly title No, 04/2943/020 is NOT late Michael Vari’s personaf property, rather,
:t IS a-family property. It must NOT be ineluded as one of {ate Michael Vari’s personal
properties”.

Despite that opposition the second defendant continued to surreptitiously pursue
a trangfer of the said lease title: to himself and others while the. Court was 'still
considering the claimant's application for letters of administration of her late
husband's estate which she claims incliided Lease Title No. 04/2943/020. Suich
actions if | may say so, are not dissimilar to circumstances (2) and (4) identified
by Salika J. above.
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. also say “unusual’ in para. 33 (above) advisedly because 4 months prior to the
Director's letter ie. on 30 August 2007, the lease in favour of the second
defendant had. already been approved and signed by the Minister of Lands and
'furthermore t‘he iease was regist’e’r’éd o’h 15'No’v”e'mber 200'7 Which is aImost 3

” "Tltle Ne 04129431020 e W!” be (not has been), .registered’ s thas an mstanoe
of the Director of Lands being ‘conveniently unaware of the registration of the
second defendant's lease? or is it a case of him deliberately withholding that
-inform'ation fr0m the cl'ai='ma'nt’s cou‘nsel aibng with‘ h'is resp,Onse letter until well

There has been no .attempt made in counsel's closing submissions or in the
Director’s siworn statement “Exhibit D(6)" to clear up or-explain the tardiriess of
his letter or the false impression given in it that the second defendant's lease had
not yet been registered, Given the several warnings iri claimant counsel’s letter
of 9 October 2007 coupled with the fact that the Director had a pivotal/certifying
role in‘the processing and fegistration of the second defendant's lease, 1-am left

- with_the _distinetly unfavourable. impressionthat the. Director's. letter was... .

41,
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intentionally. delayed until after registration of the second defendant’s lease was
a "fait accompli”.

Likewise no explanation has been given for the glaring difference in the treatment
of the claimant's application for a lease which was submitted by Robinson Toka
on 1 September 2006 and that of the second defendant which was submitted
almost a year Jater on 12 July 2007.

The relevant Lands Department Clearance Checklist Form For Leases has eight
(8) separate “Steps” commencing with the lodgment of the application for lease
or actiial Iéase document in Step 1 and ending at Step 8 with the approval by the
Minister of Lands.

It is undisputed that the claimant’s lease was received on "1 September 2008
and was processed through seven (7) steps including the signed verification of
the then ‘Solicitor General that the claimant's lease and documents is. “Jegally in
order for Ministerial Appraval to be granted” af Step B and the signed
endorsemment of the Director-General (MoL) at Step 7 that: “... all decuments
(are) in order-for Ministerial.Approval to:be gjranfed” dated * 31 May-2007" (ie.
after 10 months). it is also clear from the: relevant Form that the cél.ail’,h;ant’s lease
was thereafter deliberately withheld or delayed for no apparent reason(s) for 19
months before it eventually received Ministerial Approval on: “4 December 2008
ie. 12 months after the second defendant's lease had been registered.

Before leaving the claimant's checklist | note that the year of the Minister's
Approval at Step 8 appears to have been altered by persons unknown from “07”
to “08”. Likewise with the execution and gpproval dates on the claimant's lease
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document. | also note that Step 3 has been nncerrectiy repeated and therefore
there should be 9 steps and not 8.

The claimant's checklist and processing time-line may be compared and
contrasted with the second defendant's ¢hecklist which reveals that his lease

“was first received on 12 July 2007 (by ‘which time the claimant's lease had

passed 7 of the 8 checks. required) and all necessary “steps” including the
Min;sters Approval was completed by “30 August 2007” ie. w#thm 6 weeks from

|t t_o.ok 2% months_ t_o‘be registered.

If 1 may say so the unexplained difference in treatment between the claimant’s
Ie'a'"se dbcurﬁent (whiC"h ‘toc')k‘ ov'er 24 'months to 'p"recess) and the s-eco‘nd
months) is s_e...etark that:I am drl\te.n 1:0 the !rreSIstlbIe conclu3|on that t_here had
to have been a “mistake” made. in the processing and registration of the second
defendant's lease which was Improperly and blatantly preferred over that of the
claimant. =

47,
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As was said by this Court in Etmat Bay Estates Ltd. v. Magna Ltd. [2014] VUSC
79 (at para. 37):

“Further, and more impoitantly, there would have had to have been a fundamental
mistake in the registry which led to the registering of the Magna lransfer ahead of the
Etmat transfer. Whether the mistake was from legal :gnorance on the part of the staff
conducting the registration, or because of an oversight in- not recognising the Etmat
transfer, or for some ather system failure is not to the point. The registration of the Magha
transfer ahead of the Etmat transfer wolld not have occlrred uhless there was a
“mistake" in the due administration of the registration processes.”

In similar veing in Presbyterian Church Trustv. Moore [2013] VUCA2 under the
heading "Was the registration of PCTA a mistake” the Court of Appeal said (at
para. 13):

“Fursuant to section 100 (1) of the land Leases Act, a court may order rectification of
the register-and order cancellation of a registration If it has been obtained by mistake.
Wea are satisfiad that the registration of the lease.in favour of PCTA was a mistake. Mrs.
Moore was entitled to be registered as the lessee. She had purchased the lease many
years before and had presented the lease for registration many years before the PCTA.
It was a mistake:to register the lease inthe iame of PCTA when Mrs. Moore was entitied
to registration.”

Notable by its absenge from the second defendant's defence is any reference or
reliance on the provisions of Section 100(2) nor is there any averment that the
second defendant acquired the lease for valuable consideration albeit that he
denies knowledge of any mistake(s) or substantially contributing to any that may

have occurred in the:registration of Lease T%No 04/2943/020.




50. Section 100(2) protects “the litle of a proprietor who is in possession ...". In this
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case. the eviderice is glear that at no relevant time has the second defendant
physically occupied or resided on or exercised any degree of exclusive control

. overthe land the subject of lease title No, 04/2943/020. Indeed the evidence is

that at all material times he worked and resided in Port Vila on Efate.

Tuehy J. in Solomon v. Turguoise Ltd. [2008] VUSC 64 in rejecting a submission
that “in-possession” included having an immediate right to possession, said [at
paras. 67/68);

“The words ('in possessi.on_') must be read in their statutory framework, Section 100 ig
an unusual provision to find in'a Torrens system such as that constituted.in Vanuatu by
the Land [ eases Act, the central feature.of which is indefeasibility of title. It provides a
means for a registered litle to be defeated retrospect;vely It also permilts:the registered
title to be defeated, not just for fraud which is the sole exception il rost other systems,
but even for mere mistake. In those respects the principle of indefeasibility is nof so
strongly entrenched in Vanuatu's Torrens system as efsewhere, no doiibt as Parliament
infended fo-accommodale Vanuatu’s circumstances.

Nevertheless the intention of the Land Leases Act is clearly to provide security of title

52.

53.

althiough, because of s.100, ‘that security is by no means. absolute. In my view, it is
necessary to give the words: "in posseéssion” in s.100(2) some practical meaning
consistent with providing. a.level of security, less than absolute, fo registered
proprietors: of lsases. That can bé done by.construing the words "in possession
as-meaning In possession, either actuai or constructive, of the land. On that basis,
a propnetor who, although havm = fo.pussession given him by his lease,
) a5 *tual o , ‘would not have the protection
‘ ) 100(2) prows:on which allows cancellation .of
regfstratfon titles for mere mistakes-of omission in their grant, that.a propriefor who is
not yet in posséssion is not protected. Once however the proprietor (for valuable
consideration.and without. know]edge) tias some into possession, actual or constructive;
the value accorded by Patilament tothe seciirity-of his title becomes paramount.”
(my highlighting)

(Later endorsed as “correct” by the Court of Appeal in Turc;umse v, Kalsuak

[2008] VUCA 22).

In all his sworn statements since 2007 including his' application for ministerial
consent. to lease Title No. 04/2943/020 and in the lease. document: itself;. the
second defendant describes. himseif as being resident in “Port Vila" and being
employed as a “Bank Regulator’ with the “Reserve Bank of Vanuatu Port Viia",
Whatsmiore in the impugned lease document the second defendant is (wrongly
according to his testimony) described as the “representative for Loloso Livo and
John Var”. In that capacity therefore the:second defendant was not a “proprietor”
of the lease.

Plainly even ifthe second defendant is.a registered joint proprietor of Lease Title
No. 04/2943/020 he was never “in possession” of the land.

__ aw.wm&,w

| court N \
[:::?J' BUPREME </ TER)) 4
e

":’@u&m S %‘? g




54.

95.

Accordingly | am satisfied that as a matter of fact and in law the second defendant
is not “a proprietor who is in possession” and therefore fails to qualify for
protection under section 100(2). .

In light of the foregoing the claim succeeds and this Court makes: the. ,follow"i_n_gg_

orders:

(a) A declaration that the Agreement for Lease between Michael Varis'ipiti.and
the Minister of Lands dated 14 March 1994 is valid and continued after
Michael Varisipiti's death as part of his estate;

(b) An order cancelling the second defendant’s lease Title No. 04/2943/020
dated 30" August 2007 with immediate effect,

(¢) Anorder directing the first defendant to register the claimant's lease Title
No. 04/2943/020 dated 4™ December 2008 with the addition of the words
“as frustee”;

“"(d) " Anorder awarding costs against the defendants payable in the rafio of 20% |

by the first defendant and 80% by-the second defendant and taxed on a
standard basis if not agreed.

DATED at Port Vila, this:::-22_""--day of March, 2017.

BY THE COURT
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