IN THE SUPREME COURT OF

THE REPUBLIC.OF VANUATUY ¢! i

(Civil Jurisdiction)

i e

RE i BETWEEN: LUGANVILLE !VIUNIC!PAL COUNCIL

Appellant
PUUNN g A RERL ND: PETER MANASSEH
' ‘ Respondent
Coram: Mr. Justice Oliver A. Saksak
e Counsel: Mr. Felix Laumae for Intended Appellant
Ms Jane Tari for Respondent
Date: 6" February 2014

DEGISION

%

. ww21e in relationdo! theiappellant’s application for leave to appeal out of time:which the - -

irCourt:heard Counsel's-submissions on in the 'morning of today, decision was -

orally delivered in the afternoon.

0.2 TheCourt effectively refused:leave and dismissed the application with nominal

....+-costs in the sum of VT5.000 in favour of the respondent.

3. The appellant relied on the grounds stated in their Notice of Appeal filed on 15™
.October 2013 and upon the sworn statement of Peter Sakita which are that —

(@) The Magistrate’s Court erred in law and procedure in granting summary
judgment on 12" July 2012 when there was no application made pursuant to
Rule 9.6 of the Civil Procedure Rules No. 49 of 2002 (the Rules).
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e iy The Magistiata’s' Codft'éred in law in failing to observe requirements.of Rule... .. . ...

9.6 of the Rules when it granted the judgment.

e wiiniong) The Magigtrate's Court'érred in law in summarily disposing of the claim when. .

el there was ‘a deferice filed disclosing substantial question of fact and question

of law.

et g MFLaumas Telied 6nithe Court of Appeal Case of Gallo v. Bernard and Others

riol i erunmiade oral submissions only in support of all grounds.

St B MS Tari opposed the application for leave and relied on her written subrhissions

i Lo ifiled earlier today at 8.45 am. Basically Counsel argued that -

cutob e by 7 (5) The'inteided ‘appéliant-was out of time.by 2 %2 months and the delay was ... -

their own fault.

te 10 [2013] VUGA 19 in‘support of-the appellant’s grounds in (a) and (b). Mr. Laumae.. . .. . .

Cepresenies by By The appellant (LMC)was-well represented by legal counsel and therg canbe .. .- ...,

on Hittle of no éxclise for not adhering to the appeal period of 30 days.

s o Tinge) The 'Magistrate had discretion to issue a Summary Judgment based .on.the . .

< 1o avidence’ before the ‘Court ‘at the time and that Section 14(1) of the Judicial
©o 4 Services ‘@nd Court's Act Cap. 270 gave the Court such jurisdiction.

(d) There was non-compliance with Court Orders by the appellant to file sworn
statement and to pay wasted costs.

6. The Court accepted Ms Tari’s submissions —

(a) First, on delay there was a delay of some 2 % months from 16" July 2013 to
15" QOctober 2013 when the Notice of Appeal was filed. | accepted that a

delay of 2 % months was considerable delay especially in a case where the

appellant was represented by Senior Legal Counsel, -,;—_-- ST rizipel
B r ? [ ¥
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C dave cany«excusefor.not' complying with the 30 days period. The Court of Appeal @ =
+zrhas -applied this rule strictly in cases of land where decisions of Island Courts -« 70 2
. zareappealed. There-is:no.reason that such an approach cannot be adopted - -~ -

in this case.

w1 (b) Secondly,the appellant<was represented by legal counsel during the

. v proceedings:in the :Court below. The appellant was served with the process.

i+ :However; the judgment-indicates at paragraph 12 that they failed 3 times to

=attend when the ¢case was called. Further, it is recorded at paragraph 13 that

e therappellant failed to attend twice for the hearing of their application to strike -

.+~ out: The Court takes judicial notice of the judgment dated 19™ July 2013,

o oe{e) The Courttakes judicial notice of previous orders of this Court that ordered - -

eis spedifically that the-appeliant pays wasted costs of VT5.000 and to file sworn: . i |
- in supstatements: which:thiey: sought to rely upon in support of their application :and - =«
iy Hiintended appeal:(The appellant did not comply. How could they expect to get .. -

ne s hacassistance from:ithe Gourt whose orders they had defied? The appellant as it -

were, has come to Court with unclean hands.

) Thirdly, ¢he Court-agrees-with Ms Tari that the Mag;strate was correct when-

- +the-Courtf .issued Summary Judgment against the appellant. Section 14(1)
= -provides for that jurisdiction. The Court below had the evidence before it and
-.based on:the evidence the Magistrate had formed the view that there were no
* substantial issues of facts of or law in the pleadings to warrant another
‘adjournment. The only course open to the Court under those circumstances
when the matter was listed on three occasions and the defendant (LMC)
failed to appear was to enter judgment against the defendant despite there
was no application for summary judgment made under Rule 9.6. When the
Magistrate exercised discretion to issue judgment wher'e there was a failure to
attend by the defendant, the Magistrate had correctly exercised that discretion
under Rule 12.9 (b) of the Rules. (See paragraph 19 of Judgment). Having




st (e):Finally,zas o substantial.issues of facts or issues of law of contract, the

s oo it s Magistrate recorded: at paragraph 15 of the judgment that there was none. In
1. therdefence of .the: :appellant filed in the Court below at paragraph 4 the
TR ap.pellant--'demied;ha-ving:-—any contracts with the respondent. As such, they

oo secton ¥ ol couldimet-nowon rappeal:ely on section 27 of the Municipalities Act as-a
510 substantial issue «of law -to seek leave to appeal out of time. The Council -

-+ denied - having :fariy%_=zliabi!ify_ for acts of the Independ'ehce Celebration

Lo ma shole i Commiittee. Hete_rars-ékita in his sworn statement dated 28" March 2013:at: .-

- i - paragraph. 3: specifically-:confirmed that the Committee is not the Official -
Committee of the Council.

;" JElizabeth Tasso'deposed. o a statement on 30" January 2013 as former Vice .- :ca

e had eporoved thEoordinater:that the:Committee had approved the -reSpondentfs quotation of e

b wicaen w 101uiVT400.000 - andq-had:paid: over that amount in return for his provision of music « -« s

everything was clear to them at the time. -

Ladtahie o #These:were some:of ithe evidence available to the Magistrate at the time of -

wrmhion A pacandssound:systemy-during the Celebration. At paragraph 7 the deponent said-- -+ =+

ot ueoedssuing: of sjudgment owhich led her to conclude at paragraph 15 of ‘the .- .-

Fanms ol foctojudgment-that there were no issues of contract. The Magistrate could nof - -+ - -

- Lnuce 1t have been moreiright. There were no issues of fact and/or of law. The case of
© Gallo :is - distinguished ‘because (a) there was a contract, (b) the money

involved was of substantial amount and (c) the object sold was a wreck.

7. The amount of VT400.000 had been approved and paid to the respondent by the
Committee independently. The respondent then -used that money to purchase
two speakers as part of the sound system he had agreed with the Committee to
provide as services. Those speakers became his property. The Council could not
claim a right over the VT400.000 allocated to the respondent or the speakers.
They have specifically denied that the Committee was part of the Council in the




restr ctrtedy Slgi Statement: of: Peter!Sakita. Their custody of';the'?respondent's sp_eake,rs Lierter s

f;;-;;'thér}iéféﬁer-iihclaw ‘amotints:to conversion. Those properties should be returned-to.-

resolve this matter.

-'---;_.._;azr&%-;sFor.f;re'asons: stated. in:the ‘preceding paragraphs, leave was refused. and the

~ application was dismissed.

wrinsinng ©9iMrzllaumas:had advanced-his submissions on the same grounds as the appeal :. ;- -

1 sitself.As! such it -.was inevitable for the Court not to deal with the substantive . -

« appeal:-simultanedusly. Therefore, even if leave had been granted, the appeal -
- i1+ would have-failed anyway: Fer a cause which the amount of money involved was

i 1 only-VT400.000 to allow:leave for the appeal to proceed would only attract legal -

t41 «xc00sts to-the  Gouncil at least which would far exceed the amount being claimed. .. .. .

iy io 4o Se iAndthiat would:nof be a ‘sensible thing to do. So it is to the Council's benefit-and-- ... - s

oy g they ad..\ﬁan;tage"s;éthatf'Iééﬁé’i;]seanemsed today. But-they-must pay the VT5.000 wasted: ;= = =

ved DUVA s 1 GoOSES-@S orderedon 20" November 2013. That is'the only costs the Council-has - -+ 4

to pay.

“wrvacy “DATED at Luganville this 6™ day of February 2014.

RN TS BY THE COURT
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