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RUUNG 

1. The. claimant, Usa Loui~e Perko, hasflted an interlocutory appUcation, 
I 

dated 21.gt June 2013~ seeking the following orders pursuant to 

Sections 28 .and 65 at theludicialSe.rvices and Courts. Act. 2000 

and Rules 1,,2, 1 .. 1, 9.~(4) al1d 5.26 Of the Civil Procecb.re flutes 
I 

2002 and this Court's i~herent jurisdiction: 
i 



i 
. I 

a. That tH~whole of the statem~ntofc()unterdaim filed 
! 

on 4 SJune2013 by the claimants namf!(ithetein 

(being lithe tHird andfourtn defendants In this 

proceedmg) ("tne Counterclaim") bestruckoot and 
I 

djsmtss~d asagainsf the claimant, (bei'ng the first 
I ." "." 

defendalntnamed therein) i 
I • 

'I 

! 
, 

b. Such fu(tHerorother relief as this konouratHe Court . . I' . ..... . 

deems fit; and 
\ 

c. That tn, third and fourth defendants' lawYer, Dane 
'. .. ! 

WilIiam' jrnGmpUrgh,payfhe .. costs of this appticatl4h 

persOha.ly. 

The daimant prepared subm.ssions in writing and these were 
I 

supplemented by oral SUbmissions by Mr. Mcah:aUyprernlsed upon the 
'I - •••• "', 

following grounds: 
I 

2.1 Thecounterdaim isJtivolous, vexatious and an abu$eofprOCess . . i ." 

fn that: : 

(a) It revhl.s the same daims brou,ght by the third. 

defenda~t and Dane wnuam Thornburgh in civil 
I 

case number 19 of 2013, in this <!ourt, they having 

discontinued that proceeding on or about 29 AptiJ 

20!3~arid '. I 
, 

(b) nls UndplyprOlix and taden with material that 

s.c.a.ndidous" argumentative and irrelevant~ 
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I 

2 .. 2 The counterCIailri ~iSdOses no reasonable C8\1Sf;! of actiOO 
against the dajm~nt and the grounds re1i~d upon are 
'. I . 

fu ndamentally nawldfas matt~rs of law, and that there is no 

factual' dispute th. a.t. m .. ped .. es .... t .. h.econSfdera. tiO ... n0tthi~app.lic ..... a. tlon. 
Furthermo,re, the cl, imant contends that, in the absence of any 

I 

tenabl.e daim againtt her, the C()Lmterdaim cannot succeed and 

there are no feasor-able grounds upon whJch this proceeding 
I 

shouldhav.e been b4rdened With the Counterclaim. 
I 

J.In sdpportof herappJicatfon tohc:lve the thirdan.dfourth defendants' 
i . 
! .'. , 

counterdaim struc;k out [as against her!, the claimant swore three 

statements on 21st MCirc;~ 2013/5th April 2013 and 11th June 20'13. 

Attached to those statem~nt$are various.dotuments marked ·'''LP1" 
through to "LLPZlu teS~iveIY. 

Bao.8tllun,d 

4~ 
" 

It is necessary to recouo~ the background tothls proceeding between 
I these parties. i 

I 
The Amended Supreme '!Court Cla.im dated 2 i1d M,ay 20'13,10 this 

! 
proceeding t centres upon: s. 66 of the Companies Act and Wl;letner or 
not a third party mortga.e .nfavour of the first defendant breaches 

l 

that provision (and, wh~ther or not, the clairpant has grounds for 
I 

rectification of the land iReglster ~gafnst which thatmortg~ge has 
. i ' 

·been ente.red). 
I, 

The reliefs sought'by the daimant are for: 
'! 

!tea) An Qrd~ pursuant to si 100 of lJi)nd LeasesAc:t that the register 

in respect of the bOOd ~ rectifimi b¥cancell~iGOQftb&l 
registration gf the: ANZI MMga~e; 

I 



. I 
(c) Anyotb« orders thattthj5COurt cQrlSidersju5t," 

I 
7. In the statement sworn i by the daimanton 2lst March 2013, she , 

stated that in DecembEir2009, anagreernent for the sale and 
i 

purchase of the shares I~ the fourth deren.dant was entereointo by 

RegentUmited & Satemt~ Holdings Umited {as the vendors}.and th~ 
thtrd defendafltr MeUD... \ Trading Limited or its nominees (as the 

Purchasers): "·LLP1". 

S. The claimant als'O averred thatt pursuant to the. agreement! Regent 

tlmited and. Sate lUte Hottli ngsLimitedsotd all of thebenefidal rights 

and interests in the shares to the third defendant for a total 
• • ..' • • t 

considerati.on ofAUD620,~QO ('*the consideratJoritl).fu.rthermore, that 

it was sUbse(Juentlyagteed that the purchaser would pay o'nly 

AUD300,OOO immediately land that tHe balance ·ofAUD320,OOOwould 
i . 

be "left in" by the vendors. , 

i 

9. The dalmantalsoallegedl that the f.rstAUD300,OOO of the purchase 

price has been paid bu~ AUD~20,OOO is stilt owed and until tha.t 

balance Is paid the sharies( the subject of the Sale ijnd purchase 
, 

agreement! are subject tola vendor'sfien: "LLP2 .... 

10'. It is further alleged that hi order to partially fu.nd the acquisition of the 
I 

shares, the third defend~ntcau.sed the fourth defendant to grant a 

mortgage over the releva~t land to BRED(Vanuab.i)L.imited: '\LLPS". 

That thf! borrowing from !BREO has., sincel beE!:n refinanced with the 

first defendant which has ~een granted a fresh mortgage by theJourth 
i . 

defendant that has been \registered and is the subjeQ:of the clatm~ 

further, that "LLP12" is, true copy 'Of an advice issued by the Laod 

Records Office advising ~f registration pt the said ANZ MQrtgag~. 
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I 
11. In paragraph 13 6fthe f'8il11ant's sworn statement date<j21st March 

2013"1 she averred that I 2011, Regent Limited and Satellite Holdings 

limited elected to asst n their inte;rest in the" remaining debt of 

AU()320,OOO" to her~"LL21", but the steps they t{jok to dQSO were 

not legally effecti'ile. and,. as a CQnsequence/effectiveassignments to 
her were only completed n 20 November 2012. 

The Counterclaim 

\ . 

12. The parties totheCOUn~erclajm filed on 4th June 2013 are Malibu 
Trading Limited (First eltitfmant), The Pines Limited (Se(on(t 

Claimant) AndLlsa Pe k& (First Defendant), Satellite Holdings 
IJmited (Second Defend,nt) Regent Limited (Third Defendant) and 

GeoffreyGee ... Partne, (Fourth Defendant). 

I 
1~. At paragraph 1 ;lof the 1nterclalm, thel'!lllQwiog reUefs are sought: 

I 

Ira. An Order that the cro:l1tract datedOctobe,r2009 for the Sale &. 

Purchase of the Sha~s in the Pines Limited Is lIoidin itfJ· entirety. 

b. A' f1edBmtJan that Jy CtJntracts oragteeffJel1l:t> entered into that 

retyo:l1 0.1" refer tothf Contract are deemedvo.id in their ent'r~ty~ 
I 

c.s A Dedaratiol1 ,that tAere is a restJltinh t.rus .. tforrned in favour af . . .. I ~ 

theFJrst Claimant .j .... Purchaser of the shares over the assets of 

the companyI' name.·.· .leasehr)lq title no,,· 11/OY1A/033 and that 

they are the benefici 1 o.w:I1erofsame $I.(bjed to the MOrtgage of 

ANZ Bank (Vanuatu) 'mlted. 

d. An Order that the Ei t~5ecpnd & Third Defendants do.sll things 
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15. 

16. 

I 
necessary for the ~reparation and execution of new. contracts 

WIth correct contracting parties to enable the, /a.wftJl transfer of 

the shares tb the F1t Claimant. 

I 
e~ An Order that the I Defendants Incur all cost aSSOCiated with 

same. I 

I 
I 
I 

f. An Order that the F(rst:l Second & Third Defendant pay damages 

to the Claimants notess than.l0,O{)O;OOOVT". 
i 
I 

I . .' 
Further and or in the a~ternative, the claimants claim that if the 

Contract is found to be ~jnding by the Court, that on or about 20 

November 2012 and earHtrf the First Oefendant purports to have h~d 

a debt ·of the First Claimant a~sjgned to her by the Second & Third 
i Defendants. 

! 
I 
I 

It appears that the third ~efendant, as purchaser under thesaJ:e and 
! . . 

purcha.seagreement referted to above, isanegtng that itlsnot, in fact 

and law, the ,legal Owner iofthose shares and that, consequently, the 
I 
I 

sale and purchase agree'1ent (as well as the vendor finance contract) 

should be avoided. Furt~er, that the third defendant be N;!lieved of 
i 

liability to pay for the· bal~nce of thesh&.res. and for a declaration to be 
I 

made that there is some Isort of resulting trustitl lts favour over the 
. . . . . . I .. 

~ssets of the company, I 

i 
i 

17. There is also an allegat~on inparagr;aph 11 e. of the counterclaim 
! ' 

about failure to repair th!edrainage problem from the laundry at the. 
I 

premises so that it does ~ot leak, flooding the bathroom. The daimant 
I . 

contends that if that 1$ ~he case, and there has been a breadl of ,a 
[ 

term of the contract, tha~ is a matter between the thi rd defendant and 

6 



18. 

I 
the parties with whom it ~as contracted and that it has no place in a 

counterclaim against the flaimant. 

The balance of thecou~erdaim appears to traverse allegations of 
I 

negligence against the I fourth named counterciaim defendant. 

However, it is submitted I by the claimant that it is not her place to 

argue for and againsttho~e allegations but she does submit that if the 

counterclaim Is struck o~t as against her it follows that the matters 
I 

raised are not properl~ brought before the Court by way of a 
I 

counterclaim. i 
! 

Application to strike out 
I 

! 
19. The parties concede that ljurisdiction exists to strike out a proceeding 

on the grounds that ther~ is no reasonable cause of action or that it is 
I 

frivolous, vexatious or ari abuse of process. In Noel v. Cham.,.,ne 

Beach Working Commtttee [2006] VUCA 18 the Court of Appeal 
! 

said: 

"Although, as tII!s Court pointed out in ""IsM v ,. 
MM.".. de Qte LftI[2005.1VUCA 2, Civil Appeal Case 34 
pf 2003 (3 May 20PS), there is no specific provision in the Civil 
Procedure Rules tq strike out a proceeding on the grounds that 
there is no reasof;1able cause of action ar that Jt Is frivoloU$" 
vexatious or an abuse of process, it was not disputed that such 
a power exists. Ju/risdiction can be found within the broad terms 
of ss.28 (l) (b) airld 65 (l) afthe Judicial Services and Caurts 
Ad No. 54 af 20qO and the Civil Procedure Rules themselves 
provide In Rules r 1.2 and 1.7 a basis for exercising the 
jurisdiction. In practice the existence of such an inherent 
jurisdiction has b~n assumed by the Supreme court: see e.g. 
the judgments of treston J in It"" red!! KIf_gM [20041 
VUSC 94; CiVil. CaJe l02 of 2Q02. (6 May 2004) and KlIoiJ.JIId< 
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Wiwi Fllmily: yt HinistecbtLaads,[:2004J. VUSC47, CMI Case 
I ... . . . ... . 

14 of 20(}4 (2 September 2(J(J4)~ 
: 
I 

However it has alWpYs been recognlsedthatthejUtisdictfbn 
should be exerdsel;lsparingly and on/yin a clear case where the. 
Court issatlsfieditJ hastherequlslte materialrthe .cla.imant's 
case must be so cltarly untenable th!!tlt/JIimo.t/JOssibJY· 
succeed: ElectriqitY 'Cl,. Ltd v: tie9tberm EnemKt!« [1992] 
2 NZLR641/' ! . 

See also Esau v 5\1" [2006] VUCA16; CAC25 of 2005; Iririld 

Island Holdingst, Ascension Limited.[20071VUC.A13 and 

Ebbagev Ebbage £2001] VUCA 7; 

20.. The. daimanttscontentianin this appntatio.n is that thecaunterct.arm is 

an abuse of process in .hatit revives the same claims brought by the 

third defendant Matfbu· Trading urnited and Oaoa WnUam Thornburgh 

in,Ovll Case No. 19 of 2013 which tnevdiScdrltinued on 29 AptiJ 
I 

I 

21. To bolster her submiss~onsl the daimant l1aS placed reliance upo.n 
I 

Rule 9.94) of the Cjvil ~rocedure Rules 2002 which provfdCi!s. that .fa 
'~datmantdiscontinues~.+.the clattnantmay A.otrevi'ie thecl'aimH. 

I 

22. It has been hetd that ~ule 9.9 (4) (a) replaces the old "non"'suit1t 

, . 
I 

procedure under which d~imscoutdbe brought again. At common. Jaw, 
I . 

a proceeding non..;suited.:tould be brought on again for hearing on th~ . i . . ' 

S9me pleadings. Howev~r, in Vanl,latu'f there Is no .speCific power to 
I . . . . . . 

order a non-sUit in the q:ivil Procedure Rules. See the observation of 

the. Court in Inter ... Paclfi~Xn\feStm."ts vSufis [2007] VU5C 21. 



I 
D_thecopnterc'aimrevi*eCC No. 19 of 2019? 

24. 

I 

The Declarations SOU9h~ at paragraph 15 .of CC No. 19 Of 2013 as 
I 

appears in "LLP1,n are !as fOllows·:. 
i

l 
tiThe First & $econ~ Claimants ~k the following deC/aratiOIJs.by 

theCouTt: I 

a. 

c. 

i 

The .a$Signih~ats of the Debt pu~dlyowlrlg.ftomthe 
First Claimarltto the First Defendaftt is • defective and i .. . .... .... . .. 

unenforceab~e·and VOit:J in its entirety. 

The assi~ts. of the vendf:l.rS l~fI.~/y gMm by 
the First Claimant to the FltstDefi!ndaatls defedive and 
unenforceab~ and· void in Its entirety. 

I 

Theilsslgf}m~ats of the petsanalguaranteeof theSecQod 
Claimant ·Is tlefed/ve, unperfected andtlnlmforcelflbleand 

J . . • 

void in itsen~rety". 
I 
i 

At parag.raphs 15 - 21 .o!f the counterclaim in CC No. 42 of 2013;, it is 
I I. . alleged that Ms. Perko'si a. eged rights .asassignee are rrnscob~etvetl 

• I 

i 
anddecfa rations ate sO'\.lght that theasS:ignments are un~oforceable 

j 

and defective. tn parti:c",lar, the claimants in. thecounterdaim dafm 
. I 

that the assignment datdd 20 November 2012 and earner Is· defective. I· . . .. . .. 

I 
I . 

It appears tome thatl theseaUegations in the thiroandfourth 

defendants' counterdaj~SLlb$tantlanymi.rror those brought by the 
J . ,. .. . 

third defendant and f1r. Thornburgh in proceeding 19 of 2013 

commenced in this Court! on 11th February, 2013~ 
I .•• 
! 



'. 

26. For their partl the third! and fourth defendants forcefully submit that 

the daimants· tn the dis~ontinued proceeding CC No.19 of 2013 were 
I 

Malibu Trading Limited land Dane WUJiam ThoJ1lPurghand that The 

Pines Limited was neve~a party to theeartierdaim In CC No. 19 of 

2013', They further coritJnd that any aUegationsas made by the Pines 

limited In this proceedirlgcoIJ1d not be found to be the subject of any 
I 

restrfctf.on as relativeto~he discontinuall~'ofth~ earUefcase,ssthey 

were Simply not a party ~o the earlier diScontinued case. 
I 
i 

21~ To my mind, this subm~ion is untenable. it .is quite dear that Dane 

WilliSi'll Thornburghj secpnd claimant In CC No. 19 of 2013 ha$ simply 

been replaced by The 'ines limited as the ~cond d.atmantln the 

counterclaim in CC No. 42 of 2013. 

'28. It can also be seen tha~. the first and second callsesof action, in .that 

proceeding, rely upon~ubstantiany the same grounds to escape the 

consequence of the vendor finance a:greementand the assignment of - . . . I 
the rights under it to ttle claimant. In essenc:e, the :COUnterclaim in 

CC No. 42 of 2013 ca~ be perceived as 'a COmmencement of neW 
proceedings that il1SlJ~stanceadvance the same claim which was 

discontinued in CC No!· 1~ Of 2()13. 
I 

,29. I note Mr~Mcanany's submisslonthatJ if Rule 9.9, Which codifies the 

proce(lure pertaining to ~jscont'nuances,includedaright toprlng>freSh 

proceedings as is the case in someother.jurisdidions,itwOi,Jld Say SO:. 

Counsel further submtt;ed that it tsalso telling that Rule. 9.9 (4)(a) 

refers not to a "proceeding,t bl)t to aitclaimt! ar)d that whUe a claim 

must be Started to instlgatea proceedIng, it is not: the silme as the 

proceeding. It followsj ip the claimant's submiSSionj that a claim that 
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'. 

iss",bstantlatly the sam~ as one brought in a discontinbtedp.roceeding 
, 

is barred by Rule 9,;9 (4) I (l!i). I agree. 

30. If one has Identical dainils 1n two civil proceedlngs, .one cannotsimpty 

dlst:;o.nthlue one and pr~ceedw(th the other because that wou,ld be 

getting around Rute 9.9j(4). It does not matter why one ciiscontinues 

as the reasOns for disCo~tinuance areirrel.evant. What matters is the 

fa<:;t that one has discol1tlnued. See H ..... V'FamllyAlbert [2012] 

\lUSC 4; Land Appeal C~se 14~93 (26 Jattl)ary 2012), where the Court 

stated th'at tithe reas~n(s}why .theappelJant flletiaNO,t;,e ,af 

DiS(10otinuance does notialter tllf!::./~gate.ffectoftheNoticeif. 

31. The reasons adyanceCifby Mr. Thornburgh in the. Notice of 

Discontinuance filed on 29th April 2013 in CC .No. 19/13 is that the 

same matters are now raised in this proceeding CC No. 42113 and asa 

result the pleadings in etc No. 19/13 was "su'perfi:uous/'If that were 

the case, the prof)er C(1)rse was consolidation of the two proceedings 

under Rule 3.4 of the Civil Procedure Rules rathertha,n discontinuance 

afldat! that flaws from itj. 

32. It is ats.osubmitted that thecol.mterdairn IS $0 prolix" and laderiwitb 

scandalous and Irrelevant material I 'that it amounts to an abuse of 

process., 

33. In hiS oral $ubm.isslons( Mr. Thornburgh argued that the pleadings are 

not repetitive and that the cQunterdaimhll.S reasonable prospe<:;ts of 

success. 

34. Rule 4.2 of the Civil Procedure Rules 2002 requites that: 
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"Each statement elthe case'must: 

(a) Be as brief as the nature of the ·'case.pfJn:nits; and 

(b) Set qut (llfthff relevantfacts 0(1 ,which the party relIes but 

not the evidence ,te,provethem;and 

(c) IdentifY any statute Qrprindple of law enwhich:the party 

relies, but not .contain the legal atgI;Jments abootlt .... 0 

35. The purposes of Rule 4 cJre.to avpid ca~s be(;oming embroiled In long 

Interlocutory procedural. arguments o.v~rpleadings. Tl1eC~yrt" 

undoubtedly, has jyrlsdiction, tosttlke out apleadlng that is 

unnecessarily profix~ In Hill v Hart-Oavi$ (1884) 26 Ch D 41() (CA) 

the relevant affidavit which was struck out was described as 

'\unnecessarily and oppr.ssfvelyloog/' More Recently, the High Coyrt 

of England and Wales, in Erit Bar ..... v Hartdf Acceptance &. Ora, 

(2004] EWHC 10.95 struck otitsome am~ncJ~d proposed pa,rticularsof 

claim on the baSis that: 

1'The lengthy process ojunraveJlng, understiln.ding:, 
answering s'pd adjudicating anthem would defeat the 
overt/cling eb.liective 'and would censtitute an abusf! of the , ' . . 

process of the Court. H. 

36. Here in .this p.resentapplicationt the counterclaIm runs to 14 pages 

and the p.roJixity of the document Is caused by the Unnecessary 

pleading ofcantractual terms and constant repetition of the s.a:me 

allegation in different ways to add effect or eanphasis. 

37. .Mr. Thornburghsubttdtsthat the way the countercfaim has been done 

is the way it .should be! under Rule 4 .. S and that the obligation to 

patti.cldarise the claim ha~ been met. 
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38. 1 ffilve considered the document and suffice it to say tttat 'I do not 

think ftis~ppropriate forttte Court~n:dthe c;lsirnantl.lsa louisePerko 

to, have to wade through the counterciaim"as pleaded. The particulars 

could have been shorter but, as was stated in Eric Bamea 'iI Handf 
If' _ . . ",0 

Ace.planee .a.Ors, "theyate none the less extraordinary in their 
discursive formulation. It 

39. AS Mr. McanaUysubmit$, quite correctly" the groundsreUed upon by 

tbe third and fourth def~ndants are, fundarnentally' flawed, as matters 

of law, and the counterdaim as againstthecla,imant cannot suCceed. 

There is no factual dispute that impedes theconsideraoon of the 

claimant's application ar)d it should not be permitted to impede thts 

proceeding further. 

40. After caretulconsideration, I am satisfied that the Court: need not 

trouble itself with any: further determination of the reasonable 

prOS,pects of success as advanced by the third and fourth defendants. 

41~ It follows that I wiU accede to the clairnaf}fs appUcilt;on to strike out 

the counterclaim as against her on the, Q;roundsofabuse of process. 

42. In e)(erclsing my discretiOnary powers, . and In particular being m tndfo I 

of the overriding objective to ensure there Isfaimessas between the 

parties, I hereby order that the third and fQurthdefendants' 

counterclaim as against the clalmantmust be and 15 hereby struc~ out 

with costs on a standard basis to .. betaxe(lifnot·agreed. 

DATED at Port ",ta, thi.3.1lJt dayoflanuary, 2014. 



BY THE COURt, .1J .... r . 

.. 
....

.... '...... .; ..........• 
~ . 1 

,~ '. -" , 

, . . '. 

Judge 
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