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1. The claimant, Lisa Louigse Perko, has filed an interlocutory application;
dated 21% June 2013, seeking the following orders pursuant to
Sections 28 and 65 of the Judicial Services and Courts Act 2000
and Rules 1.2, 1.7, 9.9(4) and 5.26 of the Civil Procedure Rules
2002 and this Court’s ir%&erent jurisdiction:




|
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That the whole of the statement of counterclaim filed
on 4 June 2013 by the claimants named therein
(being the third and fourth defendants in this
proceeding) (‘the Counterclaim”) be struck out and
d‘ismissséfd as against the ggtaimaﬁt, {being the first
defendant named therein);

|
|

Such ‘fu%'the“r or other relief as this Honourable Court
deems fit; and

That the third and fourth defendants' lawyer, Dane
Wflffam«?*hamhurgh, pay the costs of this ap, plication
personally.

[
[
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The claimant prepared ‘submissions in writing and these were

| ;
supplemented by oral submissions by Mr. Mcanally premised upon the
following grounds:

2.1 The counterclaim is frivolous, vexatious and an abuse of process

.in that:

@

It revives the same claims brought by the third
defendant and Dane William Thornburgh in civil
case nwﬁbet 19 of 2013, in this Court, they having
discontinued that proceeding on or about 29 April
2013; and

(by 1tis 'und,‘p!y prolix and laden with material that is

scandalous, argumentative and irrelevant.




2.2 The counterclaim discloses no reasonable cause of action
against the claimant and the grounds relied upon are
fundamentally flaw [d;, as matters of law, and that there is no
factual dispute that impedes the consideration of this application.
Furthermore, the ,e:f{i; imant contends *tha;:;; in the absence of any
tenable claim against her, the counterclaim cannot succeed and
there are no feasa{hama grounds upon which this proceeding
should have been bqfrden,ed with the Counterclaim..

|

3. In support of her application to have the third and fourth defendants’
counterclaim struck out i:asr against her; the claimant swore three
statements on 21% Marcri 2013, 5™ April 2013 and 17" June 2013.
Attached to those stateménts are various documents marked "LLP1"
through to "LLP21" 'resp%di%lyc,

|

Background

4. It is necessary to recount the background to this proceeding between
these parties.
%

5. The Amended Supreme Court Claim dated 2™ May 2013, in this
proceeding, centres upon s.66 of the Companies Act and whether or
not a third party mortgage in favour of the first defendant breaches
that provision (and, ‘wh%ther; or not, the claimant has grounds for
rectification of the Land *.Re,gister against which that mortgage has
been entered).

6.  The reliefs sought by the claimant are for:
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In the statement sworn by the claimant on 21% March 2013, she

stated that in December 2009, an agreement for the sale and

purchase of the shares m the fourth defendant was entered into by
Regent Limited & ,Sa;teiﬁté Holdings limited (as the Venders) and the

third defendant, Malibu %Tgﬁa‘ding Limited or its nominees (as the

Purchasers): “LLP1”. |

|

The claimant aiso averreézi that, pursuant to the agreement, Regent
Limited and Satellite {Hel‘c#‘ings Limited sold all of the beneficial rights
and interests in the sf:‘a'ras' to the third defendant for a total
consideration of AUD620,000 ("the consideration"). Furthermore, that
it was subsequently :ag%eed that the purchaser would pay only
AUD300,000 immediately and that the balance of AUD320,000 would
be “left in" by the rvendﬁrséi.

The claimant also iaﬁegetd% that the first AUD300,000 of the purchase
price has been paid buﬁ AUD320,000 is still owed and until that
balance is paid the shai%es, the subject of the sale and purchase
agreement, are subject tn%f‘a vendor’s lien: “LLP2"

It is further alleged that wf order to partially fund the acquisition of the
shares, the third deféndgafnt caused the fourth defendant to grant a
mortgage over the relevant land to BRED (Vanuatu) Limited: “LLP5”,
That the borrowing from BREB has, since, been refinanced with the

first defendant which has been granted a fresh mortgage by the fourth
defendant that has been %reg%éte,red and is the subject of the claim.

Further, that “LLP12" is a true copy of an advice issued by the Land
Records Office advising of registration of the said ANZ Mortgage.




|

11. In paragraph 13 of the #‘taiman«t‘s sworn statement dated 21% March

2013, she averred that ir

2011, Regent Limited and Satellite Holdings
Limited elected to assign their interest in the remaining debt of
AUD320,000 to her:”LLP21", but the steps they took to do so were
not legally effective and, as a consequence, effective assignments to
her were only completed bn 20 November 2012. |

The Counterclaim

12, The parties to the Counterclaim filed on 4™ June 2013 are Malibu

13.

d.  An Order that the First, Second & Third Defendants do all things

Trading Limited (First Claimant), The Pines Limited (Second
Claimant) And Lisa Perko (First Defendant), Satellite Holdings
Limited (Second D&f,«end#ﬁt} Regent Limited (Third Defendant) and
G‘*’enff:?ey Gee & Partners (Fourth Defendant).

At paragraph 13 of the anterciaim, the following reliefs are sought:

|
"3. An Order that the Contract dated October 2009 for the Sale &
Purchase of the Shares in the Pines Limited is void in its entirety.

b, A Declaration thataly contracts or agreements entered into that
rely on or refer tothe Contract are deemed void in their entirety.

|
c. A Declaration that f%ere is a resulting trust formed in favour of
the First Claimant as Purchaser of the shares over the assets of
the company, namely leasehold title no. 11/0Y14/033 and that
they are the beneficial owner of same subject to the Mortgage of
ANZ Bank (Vanuatu) Limited.




15.

17.

necessary for the greparatian« and execution of new contracts
with correct contracting parties to enable the lawful transfer of
the shares to the F?r#t Claimant.

e. An Order that the Defendants incur all cost associated with
same.

f. An Order that the First, Second & Third Defendant pay damages
to the Claimants no less than 10,000,000VT",

!

\
Further and or in the ai!te»mative; the claimants claim that if the
contract is found to be #imﬁng by the Court, that on or about 20
November 2012 and earlier, the First Defendant purports to have had
a debt of the First Cy‘iaimbfnt( assigned to her by the Second & Third
Defendants.

It appears that the third defendant, as purchaser under the sale and
purchase agreement referred to above, is“,':‘aﬁi'ieging that it is not, in fact
and law, the legal owner of those shares and that, consequently, the
sale and purchase agreenent (as well as the vendor finance contract)
should be avoided. Further, that the third defendant be relieved of
liability to pay for the balance of the shares and for a declaration to be

made that there is some sort of resulting trust in its favour over the

assets of the company.

There is also an allegation in paragraph 11 e. of the counterclaim
about failure to repair Lt‘h%e drainage problem from the laundry at the
premises so that it does rfmttaak, flooding the bathroom. The claimant
contends that if that is the case, and there has been a breach of a
term of the contract, that is a matter between the third defendant and
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Application to strike out

19.

the parties with whom it has contracted and that it has no place in a
countercliaim against the claimant.

The balance of the cou

-

erclaim appears to traverse allegations of

negligence against the fourth named counterclaim defendant.
However, it is submitted| by the claimant that it is not her place to
argue for and against those allegations but she does submit that if the
counterclaim is struck m%t as against her it follows that the matters
raised are not properlyﬁ brought before the Court by way of a
counterclaim. :

The parties concede that jurisdiction exists to strike out a proceeding
on the grounds that theré is no reasonable cause of action or that it is
frivolous, vexatious or an abuse of process. In Noel v. Champagne
Beach Working cﬂmmttt.ee [2006] VUCA 18 the Court of Appeal

said:

“Althougb as tﬁ;s Court pamt&d out in Kalses v Le

2] se de Vate L 200, JCA 2, Civil Appeal Case 34
pf 2003 (3 May 2005), there is no spec:f:c provision in the Civil
Procedure Rules td strike out a proceeding on the grounds that
there is no rea,smé:abie cause of action or that it is frivolous,
vexatious or an abuse of process, it was not disputed that such
a power exists. Jurisdiction can be found within the broad terms
of s5.28 (1) (b) and 65 (1) of the Judicial Services and Courts
Act No. 54 of 2000 and the Civil Procedure Rules themselves
provide in Rules 1.2 and 1.7 a basis for exercising the
jurisdiction. In practice the existence of such an inherent
Jjurisdiction has beten assumed by the Supreme Court: see e. g
the ]udgments of Trestcﬁ Jin WUMW [2004;




20.

21.

USC 47, Civil Case

1 4 af 29{)4 '; (2 Sep&fember 2994 )

However it has;aiw@vys been recognised that the jurisdiction
should be exercised sparingly and only in a clear case where the
Court is satisfied :t has the requisite material; the claimant’s
case must be so cfear[y uﬁtenabie that :t cannat pass;bfy
succeed: Electricity  Gen m_Ei

2 NZLR 641"

See also Esau v sw [2006] VUCA16; CAC 25 of 2005; Iririki
Island Holdings v Ascension Limited [2007] VUCA 13 and
Ebbage v Ebbage [2001] VUCA7.

The claimant's contenfién in this application is that the counterclaim is
an abuse of process in é;ha‘t it revives the same claims brought by the
third defendant Malibu Trading Limited and Dane William: Thﬁm’burgh
in Civil Case No. 19 of 2013 which they discontinued on 29 April
2013: “LLP19” and “LLP20".
?

To bolster her submiss}oﬂs, the claimant has placed reliance upon
Rule 9.94) of the Civil émc&dure Rules 2002 which provides that if a
“claimant rdigcnrttinuesmé,,tfhe claimant may not revive the claim”,

It has been held that f?-u}e 9.9 (4) (a) replaces the old “non-suit”
procedure under which claims could be brought again. At common law,
a proceeding non-suited could be brought on again for hearing on the

same ;Me.’ad‘mgs. However, in Vanuatu, there is no specific power to
order a non-suit in the Civil Procedure Rules. See the observation of
the Court in Inter-Pacific Investments v Sulis [2007] VUSC 21.




Does the counterclaim mxeinfe‘ CC No. 19 of 20137

23. The Declarations saughé at paragraph 15 of CC No. 19 Of 2013 as

24.

appears in "LLP19" are as follows:
|

"The First & 15&(:0:;’1:! Claimants seek the following declarations by
the Court:

a. The ass;gnmeﬁts of the Debt purportedly owing from the
First Cfa;mant to the First Defendant is defective and
unenfarceabie and void in its entirety.

|

b. The ass:gnmeats of the vendors lien purportedly given by
the First Cia;mant to the First Defendant is defective and
unenforceable and void in its entirety.

|

G The ass:gnmeﬁts of the personal guarantee of the Second
Claimant is é!efectwe, unperfected and unenforceable and
void in jts. entmety"

At paragraphs 15 - 21 aif the counterclaim in CC No. 42 of 2013, it is
alleged that Ms, Perko' s} alleged rights as assignee are misconceived
and declarations are s ,oé,xght that the assignments are unenforceable
and defective. In parti:céx}ar, the claimants in the counterclaim dlaim
that the assignment daté‘d 20 November 2012 and earlier is defective.

It appears to me that these allegations in the third and fourth
defendants' counterclaim substantially mirror fha:se; brought by the

third defendant and Mr. Thornburgh in proceeding 19 of 2013
‘commenced in this Court on 17" February 2013.
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27.

28.

28,

For their part, the third and fourth defendants forcefully submit that
the claimants in the discontinued proceeding CC No.19 of 2013 were
Malibu Trading Limited and Dane William Thornburgh and that The
Piries Limited was never a party to the earlier claim in CC No. 19 of
2013, They further contend that any allegations as made by The Pines
Limited in this amc&edidg could not be found to be the subject of any
restriction as rei;a’tivet"to:%he discontinuance of the earlier case, as they
were simply not a ;:arty'i::a:the earlier discontinued case.

To my mind, this submibsion is untenable. it is quite clear that Dane
William Thornburgh, secjend claimant in CC No. 19 of 2013 has simply
been: replaced by The Pmes Limited as the second claimant in the

counterclaim in CC No. 42 of 2013.

It can also be seen that the first and second causes of action, in that

proceeding, rely upon fsiubstantiaﬂy the same grounds to escape the
consequence of the v.en%icir finance agreement and the assignment of
the rights under it to tﬁe claimant. In essence, the counterclaim in
CC No. 42 of 2013 can be perceived as a commencement of new
proceedings that in sulizst‘afnc& advance the same claim which was
discontinued in CC No. 19 0f 2013.

I note Mr. Mcanally's s@bmissian ‘that, if Rule 9.9, which codifies the
procedure pertaining to %i’iscanfin’szames, included a right to bring fresh
proceedings as is the c'a,fs;e in sorme other jurisdictions, it would say so.
Counsel further submit?:%ed that it is also telling that Rule 9.9 (4)(a)
refers not to a ""pfaceeéfing“ but to a "claim" and that while a claim

‘must be started to iﬁsﬂg“a’té a proceeding, it is not the same as the
proceeding. It follows; m the claimant’s submission, that a claim that

10
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31.

32,

33.

34,

Disce

is substantially the same as one brought in a discontinued proceeding
is barred by Rule 9.9 (4)/(a). I agree.

If one has identical claims in two civil proceedings, one cannot simply
discontinue one and p‘r‘éce‘ed' with the other because that would be
getting around Rule 99(4) It does not matter why one discontinues
as the reasons for azsseﬁi”‘?ﬁn‘ufanceﬁ are irrelevant. What matters is the
fact that one has discontinued. See Hapsai v Family Albert [2012]

stated that “the reason(s) why the appellant filed a
ntinuance does not aiter the legal effect of the Notice”.

otice _of

‘The reasons adyahceéi by Mr. Thornburgh in the Notice of

Discontinuance filed on 29th April 2013 in CC No. 19/13 is that the
same matters are nz}w:;rﬁisafd in this proceeding CC No. 42/13 and as a
result the pleadings in CC No. 19/13 was “superfluous.” If that were
the case, the proper mtsrsa was consolidation of the two proceedings
under Rule 3.4 of the c:ifaiii Procedure Rules rather than discontinuance
and all that flows from it.

It is also submitted that the counterclaim is so prolix, and laden with
scandalous and irrelevant material, that it amounts to an abuse of

|

process..

In his oral submissions, Mr. Thornburgh argued that the pleadings are
not repetitive and that the counterclaim has reasonable prospects of
success. |

Rule 4.2 of the Civil mef:edure Rules 2002 requires that:

1
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37.

“Each statement of the case must:
(8) Be as brief as the nature of the case permits; and

(b) Setoutall “thfe,relewaﬁt, facts on which the party relies but
not the evidé??{:& to prove them; and

(c) Identify any statute or principle of law on which the party
relies, but not contain the legal arguments about it....”

The purposes of Rule 4 are to avoid cases becoming embroiled in long
interlocutory i}mcedura‘i arguments over pleadings. The Court,
undoubtedly, has jurisdiction to strike out a pleading that is
unnecessarily prolix. In Hill v Hart-Davis (1884) 26 Ch D 470 (CA)
the relevant affidavit which was struck out was described as
“unnecessatily and oppressively long.” More Recently, the High Coure
of England and Wales, m Eric Barnes v Handf Acceptance & Ors
[2004] EWHC 1095 struck out some amended proposed particulars of
claim on the basis that:

"The lengthy process of unraveling, understanding,

answering and. adjudicating on them would defeat the

overriding objective and would constitute an abuse of the
process of the Court."

Here in this present ap;ﬂicatiam the counterclaim runs to 14 pages

and the prolixity of the document is caused by the unnecessary
pleading of contractual terms and constant repetition of the same

allegation in different way's*to add effect or emphasis.

Mr. Thornburgh submits that the way the counterclaim has been done
is the way it should lbe;; under Rule 4.8 and that the obligation to
particularise the claim has been met.

iz
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30.

40.

41,

42,

1 have considered the document and suffice it to say that I do not
think it is appropriate for the Court and the claimant Lisa Louise Perko

to have to wade thmugﬁ the counterclaim as pleaded. The particulars
could have been shorter but, as was stated in Eric Barnes v Handf
Acceptance & Ors, "they are none the less extraordinary in their
discursive formulation.”

As Mr. Mcanally :s‘girbmi‘ts::f, quite correctly, the grounds relied upon by
the third and fourth defénﬂaﬁts are fundamentally flawed, as matters
of law, and the cou~nterctaim as against the claimant cannot succeed,
There is no factual dispute. that i‘mg:éd:’es the consideration of the
claimant's application and it should not be permitted to impede this
proceeding further. |

After careful consideration, 1 am satisfied that the Court need not
trouble itself with any further determination of the reasonable
prospects of success as advanced by the third and fourth defendants.

It follows that I will accede to the claimant’s application to strike out
the counterclaim as against her on the grounds of abuse of process.

1In exercising my discretionary powers, and in particular being mindful
of the overriding objective to ensure there is fairness as between the

parties, 1 hereby order that the third and fourth defendants'
counterclaim as against the claimant must be and is hereby struck out
with costs on a standard basis to be taxed if not agreed.

DATED at Port Vila, this 31* day of January, 2014.
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