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JUDGEMENT

The Plaintiffs sought orders by way of a Summons Inter Partes filed and
dated the 2nd day of ]uly, 1997 in the following terms :-

-

1. That the time for hearmg of the Summons be abridged.

' T 4 i \
I Y

20 That the Fll‘St Defendant be restramed from taking any step to
* terminate each, of the Plaintiffs appointment as a member of the
* Vanuatu Commodltles Marketmg Board dated 22 November 1996, ‘




8. ‘That the costs bf{the application be cost in the cause.

4. Such further or other rehef as the Court deems ﬁt
: : \
This was a Chambers,matter but T heard it in’ open Court because of the
public interest of the case.. The time required was abridged. On 3rd July,
1997 having heard’ both Counsels for the Plaintiffs and for the First and
Second Defendants I made the followmg orders :-
i i

The Summons Inter Partes filed by the Plalnt:lffs on 2nd ]uly, 1997 is
dismissed. |0 :

1.7
I nEp Lo
1ts to. be taxed if not agreed.

ffidavits w1thm 7 days from the date of the

4, The Partles through Counsel to file responses within 14 days after
afﬁdaVlts have been f11ed and served. |

I have been asked by Counsel for the Plamtlffs to provide reasons for the
above orders. Before domg so I set out the brief facts as I understand them to
be from the evidence|before me. The Plaintiffs are all members of the

Vanuatu commodltle8| Marketing Board (“VCMB”). All of them were

appointed by mstruments of appointments dated 22nd November 1996 by the
then Minister of Trade, Industry and Commerce Each instrument of
appointment was pubhshed in Government Gazette No.31 of 1996 of 2nd

December 1996.: Al]r appomtments were for a ﬁxed term of 2 years.

On 1st July, 1997 ea h of the 8 Plamtlffs rece1ved'a letter enclosing notices of

removal as. Members f|the VCMB which were sngned by the current Minister
- of Trade,, Industry and Comm {

- Mindster appomted the follong persons as new members of the VCMB :-

. Further on the 'same date the Honourable

\ ;
Kila Mundy o
Stanley Garae
Jonathan Mafe
Lucien Litung
Jerry Isaiah
Jules Virambat
Sethy Rabsarae
John Wesley

All instruments of appointment were dated the 25th day of June 1997.

The Plaintiffs relied on the affidavit of WARAWARA BANI in support of
their application for interlocutory injunction. They did file an Originating

Summons on 2 July 1997 under Order 58 of the High Court (Civil Procedure)
Rules 1964. '
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n dec1dmg ‘the issue ‘of whether or not the Plaintiff were entitled to an
- interlocutory injunction I had to be satisfied that there was an element of

emergency such that it would cause 1rreparab1e damage or mischief to the
Plaintiff. D i b '
; ca |\ 5 ]‘: I 1 ’ '
- Emergency is an element that the applicant for' m]unctory relief has to satisfy
the Court with. . The other essential elements are set out in the case of Deamer

-v- Unelco management [1992] 2 VLR 554, at p. 557

D VLfas nothmg to show that the
:Plam ffs V\(ere suffenngflrreparable damage nﬂr is it shown that they are
8 uffer” r 1sch1ef as a _result' or consequence of the

.. In my finding - there was nothlng urgent to warrant the application by the
Plaintiff for mterlocutory injunction. The reason being that the action
complained of had|been completed. In my view an injunction would only
issue to stop a future event from happening. Here, on the evidence before me
éﬁ I was satisfied that the act complained of was  complete and therefore no

injunction was necessary Taking a look at the Notlces of Removal this is how
it is worded :- Lo

S 3 E ”REPHBLIC OF VANUATU
VANUATU COWODMES MARKETING BOARD (CAP.33)
NOTICE OF REMOVAL

‘WHEREAS THE VANUATU COMMODITIES MARKETING BOARD has been
transferred from the m:ster of Finance to be under the structure of fhe Mlmster of

0 Cpmmerce dee and In 1

i, NOW THEREPORE ‘_ the Rt Honourable Bamk Tame Sope, acting IN
-AC‘CORDANCE wzth|the powers vested in me by veason of Section 5(5) of the
Rh Vanuatu Commodzttes Marketmg Board (CAP.133) hereby remove.

WARAWARA BANI

from office as a Member and Cha:rman of the said and same Board with effect from the

date hereof,

DATED _this 25¢h day of June 1997.

. (Signed)

The Rt. Hon. tame SOPE
Minister of Commerce, Trade and
- and Industry”

With that Notice WafS'EtHe following Jetter :-




_ emphaszs on remewmg \m!ld progressmg the rate of the‘jl/CMB as an eﬁfectwe body in

1 would also take thIS opfport‘ miy to kmdly th:mk you for the services to the Board

“25th duy of June, 1997

WARAWARA BANI
'~ REMOVAL AS MEMBER
'of Vanuatu Commodities Marketing Board.

It 4s with regret that I mform of your removal as a Member of the Vanuatu

Commodztzes Marketmg Board as of thts date. (underhng, mine)

_I/Vtth the changes that have taken pluce this govemment has adopted new policies

that are in line wtth the Comprehenszve Reform Program and which will place a lot of

L

and the Government ml the past and wish you well. |

Yours sincerely,

Signed i i
Deputy Prime Mzmster and Mmtster of
Trade, Commerce and Industr j

I.have placed emphasm on certam parts of both the Notice of Removal and
the Letter. For instance in the Notice of Removal which are all the same I
have underlined the phrase “... with effect from the date hereof’. The date

~ referred to was 25th ]une 1997.. In the letter I have underlined the phrase “.

as of this date.” Thlq plamly refers to an action yvluch has been accomphshed
Tt would have been Very dlfferent if the Mlmster had said “...I will be

.. appointing q new boay d g But clearly that is inot what the. Mlmster had
~ expressed. He had cLi ne the acﬁ and in my ]udgment that action became valid

on the date of the’ aqt that ison’ 25th June 1997 I
Exammmg the prov1s1ons of the VCMB Act [CAP 133] section 5(2) reads :-

“The Mmtster shall appomt the Chairman and Deputy Chairman from
amongst the members.”

Section 5(3) reads "

“The term of office of appointed members shall be 2 years and such member
shall be eligible for re-appointment”

Section 5(5) reads :-

“The Minister may remove a member from Office by Notice published in the
Gazette”




St . [ . ]

Section 5(8) reads :-

L

}

L “All uppomtments and mnominations made. under this Section shall be
pubhshed in the‘ Gazette "

]

By, reading Sectlon 5(5), the Mmister has discretion to remove a member from
office and that notice to be published in the Gazettes. The practice as I know
it to be is that the Minister would instruct the ‘Attorney General by letter to

‘When'the Mlmster

R
* white and expressedly

pu‘bhsh any mstrument made under his hands. "I‘here was no evidence before

tructmg the Attorney General or the Gazette Officer to
tor| \Removal Notices. 'I' et being so in' my judgment
w rra 3 the grant of mterlocutory 1n]unchon

statec e":date on WhICh that document takes effect, it

is my judgment tha’p tlhat completes the act of the Minister. Publication in the

.. Gazette is only a formal procedural step. Here I find that it was enough for

£ the Minister to have exerr:lsed his discretion on paper and decide the date on

' which his action took effect. For those reasons: the summons of the plaintiffs
was dismissed w1th costs '

DAIFTD at Port Vila this 7th day of July, 1997.

BY THE COURT
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