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IN THE SUFREHE COURT OF 

THE Ml:'UBLIC OF VANUATU 

(CIVIL JURISDICTION) 
• 

BETWEEN 

AND 

LAND 

HALAS FAHILY 
(Appellants) 

SONGORIKI FAllILY 
(Respondents) 

~Il),i" .tIr, .,Jv~,tl?,e,".l.I,Q I, J.I?£'!£.liIoa:~lti!l.,f ,J!Uustic e 
Counsel: Hr Boulekone for Appellants 

Hr Hudson for Respondents 
custom Advisers: James Morrison 

Jack Kalotitt 
Interpreter: ~~s Christina Narun 

JUDGNENT 
: . ' 

The 'Appellants appealed against the decision of the Efate Island 
Court who in their judgment held that the ~Qg.9~.!~~.:(a.I)}.!.:ky"~~e.re iWll 
custom owners of the land in dispute, i. e. -ffie '"land at Mele on w ch 

"'the cemerttfactory stands. 

Under the Island court' Act No. 10 of 1983, the Supreme Court has the 
same powers as the Island Court to make orders (5. 23 (a». It also 
may consider the records relevant to the decision appealed from and 
receive such evidence and make such enquiries as it thinks fit (s. 22 

, (3». 

Further'; the supreme court being an appelate Court from the Island 
Court in my opinion, has the same power as the Island Court and is not: 
obliged to apply technical rules of evidence but shall admit and 
consider such information as is available; This is permitted as most 

of-fheevidence in customary liirid'cases"'!s·hears.ay evidence as witne sc 
are relating what their fathers and grandfathers have told them. 
11r Hudson, in his submissions states that in .view of the difficulties 
involved, in sifting such evidence, it is helpful to refer to any lege] 
~rinciples which may have been established in other cases involving 
similar matters. I agree with his submission. 

/1I" Hudson then referred to the case of Adjeibi Kojo 11 -v- Bonsie (19' , 
r W.L.R. 1223 at pp. 1226-1227, where toe JUdicial=Committee or=the 
Privy Council in England laid down a useful test for the resolution c: 
conflicts between 'traditional evidence'. "Where there is a conflict 
of traditional, one side or the other must be mistaken, yet both may 
be honest in their belief. In such a case, demeanour of witnesses is 

Il
li ttle guide to 'the truth. Tht~ best way is to test the traditional 
history by reference to the f8,~ts in recent years as established by 
evidence and by seeing Which of two competing histories is more probe 

In that case, the Privy council awarded some(disputed land to its 
.OCCUP~.llt, as he had been using it for many y'ears undisturbed, and ill 
1919 had successfully prosecuted someone for trespassing on it . 
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This test has been applied in Australia by the 
Administration of papua and New Guinea V. Guba 
Jo~rnai Reports 621. 

High Court in 
47 Australian Law 

In the case of Havea Tu'cha'atecho V. Deputy Minister of Lands at 
Nu~ualofa, a T.Q.nga!1~High cour:t~.G.a.s .. E;1.,"- Mr Justice Han~ood held that 
hearsay evidence thatlana-beloneed to the ancestors of the plaintiff 
is admissible in a dispute over title between the alleged owner and 
the Crown. 

other cases referred to were:-
Noble ,Kalanillvalu -v- Minister of Lands 2 Tongan L.R. 40, and Viliami 
Manatau -v- 11otu'apuaka, 2 Tongan L.R. 86. 

) 

l
-The evidence for the Appellants briefly, 
The first witness for the Appellants was 

was as follows:­
Ka,ltabang Secoto;Malastapbl whe, 

set out his ancestry as follows:-'. 

KELARONG 11ALAS . 
KALTAPANG 
JOSUAH 
LE!MOLE (F) 
TOURNELlMA (F) 
KALMALAS 
TONLULU (F) 
KALOAS 

MALASTAPU 

MALAS MATUA 

NAPAGEI1IALA 

KALTOA MALAS 

f~~~~ ~~~ r-v}~jil.\lip 
METO f"rj..,,~ g- Lola>.A-o,. 
AKUMA 

ADOPTED 

KALFAU 

KALTAUAI 
KALMALAU 
TOUSONGO 
KALTAPAS 

TARM-IUELA SAUWO (called MATAFAO) 
who married LEIFATUE 

He then stated that the grounds of MALAS MATUA are:-

(Dead) 

(F) 

1. lMERE TENUKA (Mele Island) where there is a Nasara and Nakamal 
(FAREA LAPA). 

2. MALARIFOU - cemetry on side of Mele road. 
3. VAREA LANGA - it is up Klem's Hill. 
4. LAKENA PAGATAU - the disputed ground. ' 

There were many people living where the Mele Golf Club is - that area 
was called MALA WORA - where the cemetry is was called MALARIPU whose 
chief was Malas Matua and his son was Malastapu. He stated that 
Malaripu is the Nasara of Malastapu. The Tam Tam can still be seen 
there today. 

He. said that his father told him that Songoriki was not originaly from 
l1ele but came from Onevada land near the S.D.A. and Bon l1arche shop. 
That Songoriki went to Regorago, the hill near the airport. Then he 
went to Ifira Tenuku and, then Halawora. That at 11alawora he stayed wi 
Chief Hasai who when he sold Malawora, moved to the Island (Mele Islan, 

Then Songoriki married Leimall at the instigation of Chief Masai who Ii', 
him. That Songoriki had four children:-
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SONGORIKI 

married 

LEIMAU 

Children 
LEIVEPUPO (married Sope) 
LEITONGA (married Kaltaku) 
TOLA (married Topokes) 
MALOKU 

Children 

" . 

LEITAPONGI (F) (married Seule) 
KALSUK (dead) 
TOUME 

One child 
(\ EDDY (Respondent) 

'"" 
. ,.-

Th'at Lelpau was the first wife of Napagamuila. She wa'> the sister of 
Chi~f Masai. After the death of her husband, she married Malastapu • 
ThOlt., in custom a man has to hav!? a place to share and someone to take 
care of him. 

He said he did not know about the adoption of Eddie by Tola but he did 
hear that r-1alasta¥u adopted Taramuela Samlo and there was a big 
ceremony. Sanwo hen tOok prIority over my father Kalorong Malas and 
Uncle Kal toa Hala s. 

He did/H~~r that Songorild has a name, Siele or that Leimau was marrie, 
to Siele. 

He knew Malasikoto and that Chief Halastapu gave him t of his chiefly 
rights because he stayed and worked with him and that l,rhen Halastapu rl;" ' 
he got the full chiefly rie;hts in preference to Kalorong and Kaltoa, hi; 
sons. 

He said that Lakena al7atau is h.is fnmil round becl'lUse Malasta u took 
his pipe and pu i in the ground at back sands beach an the 
:-=w:r:hji·t:':e:=-::p-:e:-:o:-:p~lC:e:--'t~hEa~t=-ri·t:=7'w::::a-:s~t:rh~'e:':ir-:r::'::::t':c;r::-o::Cur::::::l:rd't'=0'=iE;;:a:Tk;':e~0::u7trrthCe~p-Ti'=p:::e:-'-=:I:':lo:-:o::n=e di( I 

That French missionaries came and wanted to establish a miss.ion and 
ch~sed his people alvay. That his grandfather and the people had their 
gardens'on the disputed land. 

That President Sokomanu ~/8S supposed to be present on one occasion and 
said the s irit of the I7round touched these two brothers Kalmalas and 
1"le 0 ecaus e tney are rea y om olmers. 

That his grandfather cut a canoe and took bamboo from the disputed are' 

In an sIVer to I1r Hudson, Counsel for the Respondents, he said the nakamr, 
of l1alastapu was varealapa in the middle of Mele island. 

He si;1id the chiefs of Mele were:-
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11alas Matua 
Malagtapu 
MalasikQto 
Nepange 

_ 4 _ 

Kalsautu Poilepa 
Peter Poilepa Chief of twenty years ago . 

He admitted that he dld not know where 11alas Matua came from. 

He was asked whether he knew Marek Melo Songoriki but said in l1ele you 
cannot find a name like that. He said Eddie's, the respondent's, fath~\ 
is related to the 11alas family because Eddie's grandfather, Totau or 
Penglulu was from the Halas family. That when the witness's father was 
a preacher Sauwo, the adopted son looked after his father's ground. 
That l1alastapu did not give chiefly rights to his adopted son but to 
l1alasikoto. He said,Malasta u ot the dis uted area from Halas Hatua 
but did not know ~ 

He gave names of areas in the disputed land. but saId he got all the 
information from his father when he 'vas small. 

He stated that Hele Council of Chiefs gave him information about the l~\· 
sold by the 11alas family. A record book, Exhi bi t 3, was shown to him. \ 
He· disputed the words "Date 1902 Tala Songoriki history" as they seeme .. \ 
to have been added later and not made with the same pen. It is clear 1C 
me t~at the wri ting is not the saIDe ror indeed is the ink the same . 

• 
He said two members of the Malas family, Timothy and vanvatato were 
present at the meeting; both are still alive, but are not being called 
as witnesses. 

He said l1alastapu was a big Chief of Mele before Malasikoto. 
put it to him that the first big Chief of Hele was }1alasikoto 
he was elected, but he said this was not true. 

Mr Hudsol 
and that 

He said he was never present at the Hele meeting on November 4, ,1964. 

He said he had never heard of Harihgmelo Songoriki. 
He said he had never seen a copy of the Joint Court decision (Ey.hi bit 
?(e) ) dated the 28th August 1931. It verified a sale by Haringmelo 
and native Cielle of 500 hectares of land to a french company. 
It refers to deed of 5 January 1885, which states: 'Haringmelo, Chief 
of the tribe of Mele of land, known as Teguere'. He was also refered 
to sale of land item 29 in snme Judgment to Bernier representing frenc! 
company of land known as Teguere,in 1885. 

He,said his father never told him about these sales. 
He was not prepared to commit himself that a sale of 500 hectares of 

, land, would be well known by all Hele • 
• He did not know where HalaS[1atua got the land from. He said that the 

land passes to the first born male in custom. 

He said that 11ara on Halas is the custom OImer of the disputed land. 
Tla Ie ~s a son 0 Sauwo Tar~mJ.ala. 
'that custom ownershIp In Mele means he has all the righbl but does 
not have to share them. He said the father who is the custom owner 
divides the land between the children. 
He never heard the songorikis were the real custom owners of the land. 

When it '>las put to him that at 8. mee ting between the Malas family And 
the Songoriki family in March 1983 at the 11ele Nakamal, the Malas famil 

.• • /5 
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,/~ stated that they knew that the Songorlki family were the custom 

/, owners of the Iflnd, he denied such a statement b the Halas famil 
;/ He sald at the meeting we as 8 ne ongor 1. am1. y 0 s are Ie 
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;,r money but they did not want to GO so, that is why we came to Court. 
They did not want to ..,hare but were afraid of the Songorikits who 
wanted to kill them; all the people ran away . 

" \ ~ I .... 

• 
He said he was unable to give the name of the disputed area at the 
Island Court, as he did not have the plan with the names on it but 
that sInce the Island Court, he got a plan with the names on it. 

He said he and others were under the power of custom owner Malapongi. 

Mr Boulekon~ asked him why in the deed of sale the name Songoriki 
"w!'!:!! not Inserted after l1aringmelo. The witness did awnser, but I 
foul1d it d.ifflcult to understand wh' such a uestion was asked 

nOI' w was no nser e 

Again he was asked by Mr Boulekone if Cielle was a relative of Songorik'\ 
why was the name Songoriki not added. I failed to follow the reasoning 
of such a question to an event which hap~ened In 1985. The wItness 
could not tOSSlbl1: answer the question,e mIght guess an answer but 
that 1.S' no accep' able to the Court. , 
He' did not know whether songoriKIWas called Johny. 

: 

He sa-id the name Lakenapagatau was the custom name of an area including 
th~ disputed area. He said the first time he ever heard of Maringmelo 
was when he heard it in Court. 

Later he stated he was not at the meeting in Hele on 4 November 1964, 
but was' in the audience. If there was a meeting it must surel;,- have 
included all those present. Twice he said he was not at the rneetin 
and then when pressed he said e was n Ie au ~ence. T 
did not convince me of being the truth. 

He said in re 1 to Mr Boulekone.o.that "our 
nex 0 e 1S u e ro er T s was a s en 
~s c an c a1me e 1.s~u er area. 

Again 1.t may have been tle truth and that he was not too sure of the 
custom ownership of the disputed land. 

He ended by saying that in the Condomminium time there was no one who 
said he was the custom owner, but after Independence there were people 
at Mele Maatwho asked the Malas family to make gardens. 

He never heard of pandoue as part of the disputed area. 

Marapongi Malas, a witness said his father was Sauwo Taramiala Nalas 
and grandfather was Lakeleo Langai and grandmother Leimoro. That sauwc 
ma~ied Le.ipatul.i. That sauwo was ado ted b Malas Ta u. This inform~ 
tion was given to him y s la er. T ere was an a op on feast. 
That his father had ground at Nele village and where the Cement factor} 
.is situated. He said it was his round because his father told him. 
He gave the names 0 var1.OUS areas In never 
heard of the name pandoue. 
That there was no Nasara or Nakamal on the land. That the disputed 
area is his place and indeed he always went there, even when the 
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That in 1980 he went there and made a canoe 

. ;';1 That all the people who made gardens in that area are ;t family. That this happened for a long time. 
from the Malas 

( , 

-,1. 

He never saw Songoriki but he knew his wife Leimau as she took a piece 
of wood out of his eye. He never heard of Songoriki being called Johny 
or Cj,elle. 

That Songoriki and his family were living close together on Mele Island. 

That he knew Tola, son of songoriki. That he heard that the place lone 
included the disputed area. There is a big stone called lone once in 
the disputed area and another stone on the top of the hill called Teweler 
which is still there. , 

He said his father was the true custom owner and he assed it to me and 
my our ro ers an SLX SLS ers. 
As the iLrst born in the family is dead, he is representing the elder 
brothers as he was a better speaker. He said he made an agreement with 
his family that he should have the power to divide the land. 

He said Taramiala was the first erson on the land and sta ed with his 
amL y an a LS ow e ecame owner. 

He a reed that his father the Malas famil and that now 
e LS'a mem er 0 e Ma as aml. Y., 

That he is from both families. He said in custom an ado~ted son has"sti: 
the (!>ri~inal rights of his father •.. _ The custom advl.sers . 0 not agree wi t! 
tfiis. Tlis seems grossly unfair to the other members of the original 
:family. ,-

He ~/as unable to sa' whether his sisters had sons. He was able to give 
. Ie names 0 Ie C ae s 0 l"Ie e. He sal. Ha as apu was a Chief of l1e1e 

and gave chiefly rights to 11asikot. He did not include l1alastapu in the 
Chiefs of Hele who he said were :-

PETER P01LAPA 
KALSAUTO POlLAPA 
NGANGA 
MASIKOT 
NALASKOTO 

This witness w"!s confused from time to time with the various names. Onc~ 
he said l1alastapu SCI'!e chIefly nghts to f.1asikot then he IlClid Wllasikoto 
g'l.Ve chiefly right". Then he went on to say Malasikoto is a brother of 
l1a l a stapu. 

He then stated that Halas tapu called his brother, Malasil{oto, from Noum"' .... 
and tol(1 him he wanted him to be chief but he did n':Jt want to be chief sc. 
he gave it to l1asikot • 

• 
He said that lie was not present at thp. land meeting at /.1e1e in 1964 when 
the chiefs talked about pieces of ground. That Timothy, V"lnvatoto and 
Kal.'lunak, all members of the Halas family were present. 

He never heard of Harin!?:melo or never heard of the sale of 500 hectares 
elIl e. 

He never heard of Rongoina Songoriki but hf> knew Tola - his daughter W8f' 

Le.l tapua. That L8 1. taP'1<l m<l!TL.2<l Seule and had Eddy but he never heard 
that Tola adopted Eddyafte.r Tala's only son die(i. 

... /7 
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ThRt the f'lrea of !1alastapu fam.Uy was I1ALA3EI. That the W'll'ls family' <­
N'lkaml'll on the mn.i.nl,m,j in W31eripu i. e. where the cernp.try is no'y. Theil; 
the ehier who han. the Nnkamal there waG fJ[alastapu. That there is also n 
Tam Tn'm ther'e. t 

1,1:':f 

Hi s story about trll~ pipe in the ground ",as that th;,re ",as a French warshir- 'II 
at nndlOr opposite the (lisputp.d area. French sold~ers C8me anhore and I, 
went to the eardens of the ci lsputed 8ren ,?nd took 7f):T]S and other crops cW,' 
wQrd of this WRS conveyed to the 11alas chlef whom he did not I~no",. He '""", 
the chief of W~le and carne and put hiR pi.pe in the sround and s'lict I if t\\i 
is your land, take out tile pipe' but no one did so. The chief removed tk~ 
pipe and went home. 

He "said there was a demonstration in 197'7 near the dispute'} land area "n~ 
the president o.r the Republic who was present was alleged to hAve said 
'11a l a s tapu you are dead now bu t h}day ",e are pulling up the pipe from t.I111.. 

gl'ound I . and held ~ t up. 

He then said he knew a man, 1'1alopa Anatu Maringmelo but that wns in 1925, 
But the Haringmelo who sold the land, he never knew. 

Taramuela I S son was Sauwo who was also C8lled Taramuela. 
/ grnndfather was Lakelo Langia whose father was Taramuela. 

,(\\ . was LeirnOru. His father was Sau~1O who married Leipatuli. , 

That his 
His grandmothf 

I, ' 
" 

father told hi;, 
las 0 

Mr Hudson put to him that sauwo took the name of Taramuela because it was 
his father's name and he was then asked whether it was true that sometim!l. 
a mother in Mele custom 'could give 'her namet6 the famtly:. He did not 
agree with this and said only the family name is followed but with Timotl\c 
11alastapu it was his mother who was Asele Malastapu while. his father's "­
name was T8.ripakoa. Timothy was given the name 11alastapiJ. by his mother. 
He agreed this was true. 

(j;a~;;i~-~-tb;;;--;~~~;:N:~-;;~ He was the son of Kalfau/~g~se grandfather 
was'Napagamiala. 

He said he knew Leimau the \dfe of Songoriki bqt he was her second husb,mc 
+hey had four children - Leivapupu, Leitonga, Tola and 11aluku. 

That when he wa~ 
Ie 111.ss~on was already estab1.i.\.. 
never sa\~ any sign of a Nasar"l 

,i 

He said Tola Songoriki did not cell him he was the custom owner of the ,II 
disputed land. 

o 

He said that 11alastapu harl a farea on 11ele island called 1'1alasei but 
songoriki did not have one there. variolls name3 of areas on l1ele island 
were put to him but he said he never heard of them. 

He did not ImO\~ the areas on the disputed IHnd. He said he was one of Ii 
the custom owners of the land but did not seem to know why he was the i 
cust?m ?wner. In my opinion, he was not a very helpful witness or a 
cOnVU1C1.tl& one. 

His version of the pipe in thA Bround was merely that French people took 
... /8 
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~ yams whereas a prior 
in the bay. 

witness said they were French sailors from a warship , 

Ao-ain ·when relating what President sokomanu "ras alleged to have said. l' ::\ 

h~ co~flicts with other wi tnesses for the A pellant. He sllid the pres:;-d 0:., 

ScUt ~ ~ng Ie p~pe rom le ground and we hold ~ t 

~' 'f 
He s~'id that at the time of the meeting of the Hele council on 11th Novemb.., 
1984. which he did not attend, I\alsunak was hean of the Halas family. Ho. 
was the brother of his father Ka~au, otherwise known as Kaltoa. 

He then repeated 

He said tile 
gO.lng up 0 

the names of the chiefs of Mele as:­
peter poilapll 
Killsautu poilapa 
Nganga 
JIlasikoto (l'1alastapu gave him full chiefly rights when 11~ 

died) 

area of land startin Hele a~ -
oeM . r~ e proper y. 

(-Ie said he never heard of a sale 
, ~ncluding the rUsputed area. In 

in 1884 or of a Cielle songoriki 

of land by Maringmelo of 500 hectares I' 

fact, he said he never heard of Maringmdc 
in 188/1 and 1910. 

He said his famil* became custom olmers of the dis uted land because of 
tIalastapu but he .La no UlOW ow le ecame - e cus' om owner. 

He said his father was Kalfau and grandfather, Napagnmiala who, in turn, 
was a brother of Malastapll. ThAt when Napagamialn died, his wife, Leip8\,\ 
married Malastapll and took her child Kalfau (his father) into the marria{l~ 
with Malastapu. He did not know whether he was adopted by f1alastapu. 

He did say that the father of Malastapu was Masilcoto. Lastl¥; he said he 
did not know Rongoana. In my opinion, he was not a conl.lden witness; 

Kaloas Halas, the son of Kalarong and whose grandfather was Malastapu wat. 
tile last witness for the Appellant. He said his .father told him the land 
\~as theirs. ,€ 

1.~ did not knO\~ anything abollt the meeting of the council of Mele in 1964-
at he was only involved since Independence when helping the custom olmeA 

'to get back their land. 10 

He did sa 
.In 

but he did have difficd\ 
to him • 

He was asked who were the true custom o'..mers of the land - the l1alas or 
,-: 

Taramuela tamdy? To tlu s he repli ed tha t hi s fa ther to 1d him that the =~! 
eldest orfe, sauwo owned the land. He was adopted by Nalastapu. That 
Sauwo was the boss of the disputed land as he was considered to be the 
first born of Malastapu. He then said his father told him Taramuela has a 
full rights to the disputed area and that Taramllela is the custom owner cJ:. 
tne area. -, 11" 

P' 
He also said that the area between the road and the disputed area was the. h" 
land also. 

He said he was tlle last SOil of Kalarong. 

He said Taramuela was adopted as a first born by Halast<1pu and thcl't is ~j 

... /9 
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he had power in the area but other witnesses said that Sauwo,the son of 
Taramuela, was adopted by Malastapu. He did not know the father of Sauwt 

.. ~.In .. cro.s!l-!i!xaminati9l}.bY.J1~,,"Ht,1.d.9Q!:l he admitted that he did say 

(
father kalarong told liim that the land \~as theirs through the 
Sauwo Taramuela. He said his father did not tell him ho\~ the 

thdt'hiG 
adoption 0{ 
Halas famiL, 

• had rights. to the ground. 

had ri hts to 
e 

man by 

He did riot hear that Tola adopted Eddi~ the Respondent. 

He admi t ted tha t 
o 1e \~ ~ e 

Commuru y. 

, 
~ 

He admitteci that when hill father died he was fifteen years of age and thl.+ 
he was about 12 or 13 ears wIlen his father told him all about the lac'" 
Le. some es~' a e 0 pace oc 
much reliance on the evidence of what his father was supposed to have to 
him. In_my opinion, a boy <:f twe.!'ye""9.r,,,,~h,~Ete..en .. would,not.J,Je<,~a1?le to 
remember in detail what hi s father "'tord Jilm tnirty three years:lj;!go. Ag'1; ,'. 
I must hesitate to rely on such evidence because there just did not seem 
any reason why Kalarong should pass such information to his son at such 

/ an early. age.··· 
I, J ....... , 

'Lt~:td~~~si~~ ~;i~~~C~s~~~~h c~~~/ppellants wished me to accePta~~_~~J 
• 

( 
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, Eddie ole then gave e e. He made a signed 
which was Exhi t 2 and attached to the statement annexures 

mar~ed 2 (a) to (q). He stated the contents of the statement and the 
annexures are true and correct. The annexures were as follows:-

Family History. 
Family Tree. 
Land sold to French company which includes pandoue. 
Descrivtion of the land. 
Judgment of Joint Court which includes pandoue. 
Taramuela Family. 

2 a 
2 b 
2 c 
2 d 
2 e 
2 f 
2 g 
2 11 

Family land use. 
statement of Tola Songoriki who at a meeting of Elders with 
Professor Guert said the disputed land was his. It was denied I 

by Kalsunak Malas, then head of the Malas family who was presen1 

22(2
J
',) Chief of Mele - does not include Malastapu. 

( ) Shows real names of the land which Halas family were unable to 
produce. 

;(k
l

) Name of 12 Nakamals on Mele Island. 
_( ) statement of Touamo to show Son~oriki came from paloa Wako to 

Catholic Mission (disputed land). 
,../ 2(m) Statement of Philip sarapira - that he was told land belonged t( 

/ Tola and sisters. 
v 2(D)(P)(Q) Statements of Kaltarup Sope, Rongoana Sope and Edwin Nganl 

confirming land belongs to Songoriki. 

He said that Tola, the son of Songoriki and Leimau adopted him when hi1 
mother Leitapuawho wasmarr2ed to SeuIe d2ed. Leitapua was a daughter 
of Tola. That there was a pro er ado tion ceremon which was held on 
l1ele Islan a au or . A e ceremony was Tuamo (an aunt), 
Rongoana, Sope and Tanau, Leitong and Leivapupu (sisters of Tola). Th~ 
reason he was adopted was because Tola had two dau hters and one son~ 

2e so To a eC2 e 0 a op m 0 rep ace 2S ea son. 

He stayed with Tola all his life and was made to go to school by Tola 
and eventually Tola arranged a marriage and when he had his own house 
Tola lived with him. The custom being that as he was adopted by Tola, 
he succeeds him. 

He said Tola told him the history of the ground in dispute many times II 
. when he was about 20 years of age so he remembers the story clearly. 
~ He said he wrote it down in about 1961/1962. It is written in the Mel( 

Ian ua e and was admitted as Exhibit 8. He said he based fiis statement 
on 2S wr2 ten 2n 

He said that Tola told him that when Rongoana came down from Paloa Wa\(( 
to Teworamasau (Le. where I1r seagoe lives) Rongoana was the great gre.: 
rather of his grandfather of the Songoriki family. 

Tola 'Was his grandfather. Tola' s father was Seule. Seule' s father wa~ 
Maringmelo and Naringmelo's father was Rongoana. 

That Ron Dana moved down because of tribal wars in the bush of Efate. 
T len 12S aug 1 er, e2p20so 2e so Rongoana move 0 e ex Ca 0 2C 
Mission, the disputed land.· He moved from Teworamasau because there w, 
people 12 v2ng a t the v2IIage. They moved to the disputed ground becau. 
there was no one living there . 

.:;T7h:::a-it,-:,;r.:,~'-:ii~-"f.,.-,:~..,::;:,:c:;-.::1c::a:.::n:.;d::."..t;;r;:.1 ":;." 7:n:.:.xaT:'m-::e~p-i'a;:,n",d;.:o:..::u:.::.e . Tha the 0 c cup i e d a 1 a r g' I 'I . 

area ley gardens everywhere. That la' 
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1'1' 
I other people joined them there because of 

The other people who joined them were:-
tribal fighting in the hillr I 

" 

, 
Family of Faitonu 

pcmgalulu 

• 

Tari pakoa 
Malasikoto and Sope . 

He said the Halas family did not stay in this area. 

sauton a - which was the U,e. 

~o~~;le~~g~r~o~u~n~~~~~~~~~~~~~~~r~o~rn~Fh~eTL~r~g~a~r~en. 

ongoana was 
to ownership 
to the first son. 
the disputed 

a Lm. He was gLven 1e name Ka 

area. As 
a the rig!', 

That the rights desc~ 
erson entitled t~ 

not have as 

'I 

( That Tala's family name was songoriki. That his full name is Eddie 
KatlJpele. That h.:isfather's name was Seule Kalaoni. That Seule's fath· I , 
was Kaloas Tangeli, 

.' 
That Siele songoriki was married to Leimau. That Leimau came from 
the Taramuela family. That Leimau' s father is Taramuela and her mothe', 
is Leilango. He then explained the family of Taramuela and Leilango. 

They had five children - four girls and one boy. 
1. Leimauwho married Siele songoriki. 
2. Leikareka married into the family of Taripakoa. 
3. Leimoru narried Lakeleolangi. 
4. Leinnaika married Hasoipisengo. 
5. Son Nalioku who was retarded. 

When ado ted, the land his 
e owner was Hon oana 

over as 

married Lebatuli. 
evidence. 

the 
s 

back to the 
er Ron oana, 

He said he made a research in the dispute arose ~ 
to tOle land and sa~1 a Joint court December 1884 
ref e rrin g to sal e of l:;a:;:n;;-::";:;'y~r:,I'l~a~r:-iL~n:-':g~m;::e~:;:O:::,:':';c~L~e::-"~T-2:-;~~~:::;':~~~~S;'L e !, 
of SOu hectares to a French company. 

He could not find the actual deed as he believed it 'las destroyed - a 
copy of the deed wns later obtained from the French Company 
That art of the land sold included that which the catholic 
an He reters LS 0 e pan, & lL L C I P' 
01 He tried Noumea for a copy of the deed with, 
success. 

• .. /12 
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He set out in Exhibit 2 (j) the fareas on Hele Island. He said there 
were' 12 meeting places on Mele. Island. Fareselo was the Nakamnl of tl" 
Songoriki family. He said he had seen a book written by four authors 
including John Guia in which it sets out names of fareas on Nele islar,( 
similar to his - at page 278 and 279 of the book, Exhibit 10. 

/.e said Masai was the chief of Malawora and that Halastapu was never a 
chief of Hele. He 1:nen stated who the chiefs of 11ele were, ie.:­

peter poilapa 
Kalsautu poilapa 
Nganga 
Malasikoto 

He then described what was written on the tombstone of Halasikoto at 
Halaripu. 

He said he was a big chief of 1181e and died on 22nd February 1920. He 
said he inquired about a paper at the land office about the Native 
Reserve but the papers were missing. He obtained the names of people 
whotsigned on behalf of l1ele and document is Exhibit 12. The l1ele 
reserve was created in 1910. 

; 
He said there was a big chief called Ngos before Malasikoto on Hele 
island . 

• That the name of the disputed land was Panodue. Tola told him the 
great grandfather, Rongoana gave that name to the land. That it 
included other areas as well as the disputed area. That when he was 
small he sta ed with Tola and went with him to the dis uted area. Whe,· 

00 ~ng or coconu era s ey passea e pace were e Nasara was 
situated. He saw fruit trees, mango, breadfruit and asked Tola why all 
the fruit trees grew in one place and Tola informed him it was the 

Nasara of the great grandfa ther, Rongoana. He saw some stone s put in ~, " 
line to block off an area. That the stones cannot be seen today becau, . 
the Condominium Government took the coral from the area. 

,,' He said that the Appellants in the Island court intimated they did not 
" want to give their story until they had heard his. 

He then referred to notes about the Land Council meeting at Mele on ht 
November 1964. That three of the Malas family, Kalsunak, Vanvatoto an· 
Timothy, were present. That the disputed land, Lakenapagatau was 
mentioned. He was then asked if he heard that the Malas family claime 
it as their lend b virtue of bein descendants 01 Malasle u. He sale: 

le cemen factory 

That in the notes of Professor Guia, Exhibit 13, reference was made to 
land Lapanatau which the Malas family said it claimed by Taramuela. 

There is therefore two claims by the l1alas family to the land:-
1. By virtue of being descendants of l1alastapu and 
2. Because 01 relat~ollsl11p \d til Tararnuela. 

In the notes there was an arrow pointing to Rongoana from Taramuela • 

• • . /13 
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Hf' wa" asked whether he :found any in:forma tion why. the notes sBid land 
originally beloneed to Taramuela. He replied say~ng that his II!storK . 
was that Ron oana was the first man who came to the groWld. Ai tel' t 18_' 
o-lle e came ana ere was a marr~a e e ween Son orikl and 
Taramue a am~ ~e 

Tar~ra oa marr~ea Le~ are a, 
marr~ed Leimoru, daughter of 
entered the Songoriki family 

That President Sokomanu' s father was George Kal tasake. His mother wa~ I 
Napora Lei tamate. Le! tamate is the daughter of Lei vapupu and Lei vapupLi' 
is the sister of Tola. 

He said he heard of the adoption of sauwo by the Halas family in evider ij 
He heard that l'lalaspongi say that he got rights in his new family and 
reta.ined the rights in his own family. He- said this is not the custom 
and.indeed my custom advisers confirm this is not He merel¥ sets 
the r~ hts to Ins ado ted father and loses all r~ to hIs or~ ~nal 
am~ . T ~s I now 0 e a ac roug au u and 

~s confirmed by the custom advisers. 

In cross-examination he said Marikinsanga was the father of Rongoana. 
'1f<51igoana W~f'ie father of Maringmelo anrl Maringmelo was the father of 
Siele. Siele married Leimau. That he was the same as Songoriki who 
married Leimau. That Siele is the name of the father of Tala but the 
family name is Songoriki. 

He said he heard the Malas family say they knew Leimau and lived close 
to her but his information was that Rongoana and Tanau lived with Lelm, 

He categorically stated Leimau married Siele and no one else. 

He said the name songoriki did not appear in the books and deeds becau~ 
the chiefs did not always give the family name. 

That the Malas family and Songoriki family are 
Taramuela had a ieee of rOWld in or close to 

ley are on y re a ea y marr~age an ey 
great grandfather Rongoana. 

He said 
round. Tf 

onga custom wi! 

He then gave the names of the family who were using the sautonga custor 
which is using the land and giving yearly some of the produce of the 
land: . 

He was asked whether because Maringmelo sold 500 hectares of land he We 
the custom owner and a reed this was so. He also said of the deed of 
sa e 0 Ie area ment~one an map at ached showing ex-Catholic Missier 
land,he would accept that the people mentioned as having sold it,to be 
the custom owners of that area. 

He said 
gave it 
places. 

pandoue is an area in 11ele which nongoana ~5\me and occupied anr 
that name. Afterwards other people came/~~~e names to other 

He was then referred to the title which he put on Exhibit 2 (, 
•.. /14 
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land described as from the sea up to the hill Meta bong then a line ac!'(, i \ 

passing the area called Palausoa and Jaho. 

wmT''' ""-''N"'''''~'~a''''''''"''''''''''''''''''''''''ilrtT''I'i''~'''' ~ , tf~ ..=,11t::'M. '" .~ J._ ,t::';::; 1 t: Ll.U(~'(OUl\U.IIIC1L1U"':"lSt::!-''fi'''rf~~~:~j1.Q:'~ '<;i-:"~f~. • 
He said he carr led out a study of the custom olmers of land HI the Hel, 
area from 1957 to 1959 and looked at different titles by alienators 
esp~cially Efate. That he came across notes by professor Guia. He 
himself had kno'dledge of custom o~mership which he received mainly fp.'l 
old people in the village including his father. That although there 
was a family name Songoriki most titles merely used flrst names. 

He said from the knowledge he obtained from the older people in Mele !I' 
ascertained that the disputed land belonged to the songoriki family. 

That when the disputed land was discussed by the old people Kalsunak, 
Chief poilapa and several others, none of them present disputed the 
ownership of the disputed piece of land by Tola and his two sisters. 

He said the meeting of 4th November 1964 at which he was present was tc 
discuss various pieces of land in 11ele. The study was to find the 
rightful O\mers of the alienated land from Tulmtuku to S.I.P. plantatic 
Le. l1alawora. 

The story was that, referring to the disputed land, Tola and his two !;'I' 

sis~ers and several others were chased by agents of SFNH threatening I 
them with guns and destroying their crops so they came to the beach to 
lool{,' for help. The story was chief Malas got in his canoe with others 
and 'came to where Tola and his sisters were and then the pipe story. f 
said when the star y was told at the meeting there was no dispute as tc 
the ownership of the land by Tola and his two sisters. 

In custom he said the ri htful owners of an ami, 
wou Tousuru, e mo ler 0 

He then referred again to the notes of Professor Guia that at page 24 
there was reference to the disputed land called Lapagatau owned, it saj 
by Taramuela then an arrow to Rongoanaand then to Tala. 

That Tola adopted Eddie (Respondent). That Tala had three children .< 

girls and one pay. The boy died and so did Eddie's mother, who was on" 
of the girls, so the other daughter, Tuamo, looked after Eddie who was 
then adopted by Tola. He heard that Eddie was adooted from his uncle"s 
who were witnesses at the adoption. -

Tola's father was Songoriki and Rongoana would be Tola's great grandfs' 

That the name of the land title is registered in the name of /-1aringmeh 
whose family was Songoriki. 

He said if S8UWO was adopted by Malastapu he would lose all claims to 
the ~and of the Taramuela i8mIy. That he meant thlS to be the case 
when he said, Eadle does not use land of his proper family because he 
was adopted by Tola. 

He said the Halas famil InF-,de a claim to the dis uted land at the 
se ~ng up 0 e cemen ae ory. 

He denied that at the demonstration he said "Malastapu, today we lift \ 
the pipe." 

He was asked whether there was any doubt as to the custom ownership oJ 
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atau and he replied that the land belon s to the Tola famil 
us two SLS ers. 

In reply to I1r Boulekone he said Malasikoto was the first chief of Mel f 

at the time of Christianity. That he never heard he was called Masiko 

He 
l'Ia 
to 

reement between a famil can a 
No 

son and he 
and to her 

He said that Rongoana built his Nasara on the disputed land called 
Malalasoa. His grandfather told him he made a Nasara there and garden! 

He said Tola never told him anyone sold the land but in the dispute 
between the families he did some research and found that Maringmelo anr, 
Cielle from the Songoriki family sold the land. 

He said that Tola never told him the pipe -story. 
people at the time of the pipe story thought they 
and that is why they chased people away. -. 

He said the white 
had bought the land 

,~,TU~m6!'ll1lg~U;tU~m daughter of Tola who said she had a sister Le 
'was Uie~other of Eddie but who died shortly after his birth, 

'fl!!!l"'!!VfQ~Hm!Il After Eddie's mother's death Tola looked after him and adoP' 
him by a ceremony at Fatasau on l1ele island and that Tola gave Eddie 
the name Kalopele. 

She said Tola,her father,told/138f1g~riki was the custom owner of 
Lakenapagatau. 

That the father of Siele was Naringmelo and Maringmelo's father was 
Il.ongoana and that he had a father, 11arikinsago. 

and that she 
there. Tha", 

( " 

She said the songorikis lived and had gardens at Halalsoa 
saw signs of a Nasara there with a breadfruit tree growing 

'\ she was about 15 years old at the time. 

Finally she ended by saying that the Songoriki family is the custom OWl 
of the disputed land. 

e ,was at the 
and he knows all that time that the Songorikis are the 
the d~sputed land. 

years 
owners 0: 

That in 196h he and all the old councillors talked about this area and 
agreed it was Songoriki's ground. That the present person, on behalf ( 
songorikis, who can use the disputed land is the Respondent. That Edd: 
is the head of the Songorikis because Tola adopted him as his first 
born. 

He said in the Nakamal the Malas family claimed the ground through Chi! 
Malas. That no mention was made of Sau'..ro Taramuela. 

That at the Council meeting Lakenapagatau was said to be the area now 
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.. ,F,.!-na-l-1'Y"aftm'l5TCI"fflfaffiil!!llrOmWf_. said he married the daughter of Lei tamatp 
who' was a daughter of Lei vapupu. That his mother, Tonatman, told him tIl' 
history of Lakenapagatau. That she stayed with her father, patanu. 
That the disputed area, Lakenapagatau, started at the beach near the 
passage where canoes landed and went up to the bottom of the hill wher' 
the cement factory is today. 

Snesaid that the family of Fatanu came to the area when old man 
Songoriki was living there already and joined in the custom sautonga. 
That her mother and father were chased off the land. 

He said that he knew the name of the Nasara of songoriki called 11alals' 
That the name of the disputed land is Pandoue. 

He said he did not know of any claim to the land by the Malas family. 

That was the evidence submitted to the Court by the parties together w: 
many exhibits. 

The Malas family initially submitted their claim to the disputed land 
by virtue of the fact that it had always been l-talas land and that thei;· 
fam:l,lywere the first family to occupy it.' Later in their evidence it 
was ,-conceded by their lawyer, Hr Boulekone, that his clients the Malas 
family were basing their claim to be custom owners to the land through 
the ~aramuela family. It is therefore only necessary to ascertain 
whether their claim via the Taramuela family is valid.. 

\ i 
,1\1, 

, '~ 

r 

In view of the fact that Sauwo Taramuela was adopted by the Malas fami: I 

•. \ on their own admission and as an adopted child_in custom forfeits the \ 
\\\v- rights to his own family. (I "haVe-beeri-so'a(lllrSed by--my'-cus'tom"fitlViSi;!rs I, 
" lihless there was some agreement to the contrary. I have no evidence 0, 

! an),_agr,eel!le,nt tb..en_.LJ!lu§.t_J:lOld that all rights to tITe"',raramuela lamfly 
i have_,peen lost by the Nalas lam~ly. ' 

The Songoriki family (the respondents) have throughout their evidence 
submitted that the disputed land has always been theirs and that the 
Malas family never contested their customary ownership until the proje'-
of the cement factory was being considered and they wanted some of the 
income obtained by the Songoriki family which was refused. 

\ / Chief Poilapa, the chief of Mele for the past twenty years confirmed ai 
the time that the disputed land belongs to the Songorikis and that in 
19611 all the old councillors talked about the area and agreed it was 
the Songoriki5' ground. That the Respondent is head of the Songoriki 
family and custom owner of the disputed land because of his adoption bl 
Tola: That the Songoriki family told him this a long time ago. 

, 

Edwin. Nganga Fatano confirms the Songoriki family as being the custom j 
owners of the disputed land and that they had a Nasara "11alalsoa" ther; 
and when he was 20 years he saw a breadfruit tree on the land close to 
where ttle Nasara was. 

The Respondent's adoption by Tola was confirmed by Tuamo, the daughter 
of Tola who said her father Tola adopted Eddie and looked after him wh 
his mother died when he was one year old. He gave him the name Kalope 
That her father told her that Songoriki was the custom owner of the 
disputed land. That Tola told her that Siele Songoriki's father was 
Haringmelo and l"laringmelo' s father was Rongoana who was the first CUS", ;" 
owner of the land having come down from Palo Wako then to Teworamasu ;; 

•.. /17 
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th"n to pandoue. That Songoriki lived and had gardens there at Halal", 
(the disputed land) - a Nasara which showed some signs of being ther~ 
whe.n the witness was fifteen years old. That to her the customo~mer 
of the disputed land in Mele custom today is the family of songoriki. 

FUrther confirmation was given by president George Sokorhanu who said h' 
got his knowledge mainly from t):1.e old people in the village of Hele 
including his father George KalSak. . From t~e knowledge he gai~ed the. ' 
disputed land belonged to the Songorlki famlly. Later he mentloned til: 
in 1964 when professor Guia, a French antropologist was here and in th,: 
presence of all the old people including the chief, poilapa (father of 
peter poilapa the present chief) and old man Kalsunak and several oth" 
when the disputed land came up for discussion, none of the old people 
there (including three members of the l1alas family) disputed the 
ownership of that piece of land by Tala and his two sisters. 

That the story is told that Tala and his two sisters and several other 
were chased by the agents of SFNH threatening them \~i th guns, destroyi.· 
their crops, so they came down to the beach to look for help and Chief 
Halas came with others from Hele Island and put the pipe in the sand 
and saved the people. This story seems to confirm that land was sold' 
the white people because that was the reason they chased the people a' .. :: 

He 'Confirmed that Rongoana would also be a songoriki and a great grane), 

father of Tola. That there was a Siele Songoriki whose father was 
Haringmelo which seems consistent with the deed and the sale of the 
pro~erty to Monsieur Bernier on behalf of the French Company. 

In answer to a question regarding the notes of Professor Guia which sa 'I' 
Taramuela owned the land and that the Songoriki family owned the land, 
he replied that Taramuela family and Songoriki family are first cousin: 
and that the link is by marriage. He then said if sauwo Taramuela was 
adopted into the Nalas family in custom he would lose his rights to hi:, 
own family and he gave as an eX~Jmple when he said Eddie (Respondent) d. 
not use the land of his proper family because on adoption he inherited 
Tola's land. 

He further stated that at the demonstration led by him in 1977, the r'la: 
family did not make any claim to the disputed land. Again, he denied 
that he said, when referring to the pipe story, "Halastapu today we li'" 
the pipe". The Appellants had stated that he said "shout Malastapu -
pipe of yours - before it was at Lakenapagatau, today we are lifting i" 
up" and then he was alleged to have said "the spirit of the ground 
touched these two brothers because they are really the custom 01mers -
Kalmalas and ~1etomalas". 

He ~ater said pandoue was part of an area which included the disputed 
area. He also said that the ground of the Appellants is a large piec~ 
of land between Mitride plantation and watt 1amily plantahon . 

• 
Finally the Respondent, who impressed me as a truthful witness confirm· 
that his grandfather often told him the story of the history of the 
Songoriki family and that Rongo'ma was the first man to occupy the 
disputed land and introduced the Sautonga custom whereby all those whr) 
joined him on the land and there were many, had to give part of their 
crop annually in exchange for the rights at: being allowed to stay on t:; 
land and cuI ti vatE it. He also confirmed that Haringrnelo did sell land 
500 hectares in 1884 to Honsieur Bernier on behalf of a French Compan\' 
and submitted the deed to certify this. I was very impressed in the· 

§tt~-ffi~l·to~~~~~g~~~{eG~~~a~e·f~!~;~ .y-o~~g~;~~~~;~iuiYr~eh~:· an~rse~!d ;~:; 
_.,,,.- .. -. . ......... , .. , ... _'--_ .•. _----
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'if he did not, know the answer to a question he frankly aomi tted it. 
wi tnesses for the Appellants did not impress me and their evasivenefl," 
ml,ny questions led me to place little reliance on their evidence. 

'j' 

In cases of this nature I finCi. i t difficult at timE'S to accept eviden(~'·' 
particularly when the knowledge available to the Court is purely hear~ 
evidence. Some witnesses convince me they are telling the truth or 
reBlly trying to remember \"hat their father or grandfather have told > 
whereas other witnesses have a tendency to exaggerate in an attempt t" 
convince the Court their version is the correct one. 

In this case in my opinion, it is clear that in 19611 Tola was the 
recognised custom o~er of the land. president Sokomanu and Chief 
poilapa stated there was never any doubt in the past as to the custom'" 
ovmership of the land and that it was only in recent years the Halas 

• family made claim to the land. Further Chief poilapa stated that thp 
Halas family made no claim through the Taramuela family when the disp',) 
came before the Village Court. 

I am satisfied there was a sale in 188LI. The area sold from the deed" 
available cannot be positively established but I am satisfied it did 
include the disputed land and was sold by a member of the songoriki 
family. It is Hele custom that the land is held by a family and that 
bead of that family decides who shall use ·it. 

In my opinion, on the evidence before me I can only come to one 
conc'lusion and that is the Songoriki family is the o~er in Mele custn! 
of the disputed land. Their evidence has been more positive and their 
history more probable. It is more consistent as opposed to the divisi.1 
among the Malas witnesses (who incidentally were all members of the Nfl 
family) as to the basis of theit' claim. 

I therefor:edhave,no he,si:f;a:t;ion in holding that the songoriki family ar' l 
• the custom own e:r: I'l. of the dis.p~ted land and that they s all be Mt.E!sen Ii, 
by its head from time" totiine;.' At present by Eddie Kalopele, who-:}Hia·J:·~ 
have full customary powers in resp.ect.of, ,the land." " I therefore confin 
the decision of the Island court only 'in"so' far "as 'the Songoriki fa mil 
are the custom owners. The remainder of the decision of the Island 
Couri::J s.l1e!:E!.l:lL quashed. 

r ."" -. - .. , .-' .-. 

I order that the Malas family pay the costs and expenses of this appe'J 
This to include the Court hearing costs of , \' ,. 

• j 
.', ',' 

.Dated at Vila this 8th day of october, 1986 . 

• 

<::~~·i~ .4'",,;-'<=;. (",.,t.(., 
Frederick G. Cooke 

CHIEF JUSTICE 

1_ ,.... J 


