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JOINT coun'r OF TIlE NEW IIEnIUDgS 

JUDmmNT No. (11.) 11/70 
of 28th october, 1970. 

CONDOMINIUll v. FUfID CHAnLEY of EM.AU 

JUDGUENT 

When the Court, composed of the Dritish and French 
Judges and assisted by an Assessor, sat to conunence thi s case 
the acting public Prosecutor, Mr. ClI.IlOIJiI.N, D.L., raised a 
point of law which went to U1e jurisdiction of the Court as 
composed. I t was a novel point which, if established, woo 1d 
hold that in criminal proceedings the Joint Court assisted by 
one Assessor is not properly composed, laclts jllri.sdiction, 
and has been incompetent in criminal trials for tile past 
thirty years. In support, !.fr, Ci\JWLAN referred to the Anglo-
'French Protocol of 1914 and the Exchange of Notes of 1939 be-
tween the two Powers. Having dealt with the Treaty be tween 
the two Powers resulting in the signing of the Protocol, he 
referred to Article 10 of the Protocol by virtue of ''1l1ich the 
Joint Court was est.ablished, and to Article 11. The relevant 
portions 0 J these Articles read 

" AUTICLE 10 

" COMPOSITION OF THE JOIN'r COUnT 

" 1. A Joint Court sha 11 be established consisting of 
"three Judges, of whom one shall be President ••••.• " 

" AnTICLE 11 

" ASSESSOHS 

" 1. In the trial of criminal cases, the Joint Court shall 
"be assisted by four Assessors, tal,CIl from the lead ing non
"na tive inhabi tants of the Group. 

" 2. These Assessors shall be chosen by lot from two sep-
"arate hsts· drawn up jointly by the I1igh Commissi onors or 
"Hesident Commissioners at the beginning of each year, and 
"containing respectively the names of the leading dependents 
"of either l)ower. If one of the leading inhabi.tunts thus 
"chosen is absent from Efate when the case is ready for trial, 
"he shall be replaced by a leading dependent of tile same power 
"who is in Efate and has been chosen by lot from one of the 
"two lists drawn up. 

" 3. The Assessors shill 1 have a vote in deciding the 
"question of the guilt of the accused, but a consultative 
"voice only in deciding the sentence. 

" 4. The publ ic Prosecll Lor and each accllsed person may 
"challenge peremptorily two of the Assessors." 

He then passed to the Exchange of Notes of 1939 alII 
quoted the Ii rst Dl1d second numbered paragraphs of it:-
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" (1) Notwithstanding the prOVISIons of the Protocol 
"of the 6th August, 1914, during the absence from the New 
"Hebrides of the President of the mixed 'l'ribunal, the Dritish 
"Judge and the Preach Judge sittiJ\(~ together shall exercise the 
"jurisdictional powers conferred on that Tribunal by Article 12 

"of the Protocol. 

" (2)(i) They shall be assisted in hearings other 
"than those relating to proceedings concerning immovable 
"property IJY an Assessor entitled [0 spealc and vo te ••. " 

It was the submission of Ic!r. CAlWI,AN that the 
effect of this J;:,cchange of Notes on Ihe Protocol was to re
quire the Court, compos ed of the 13ri ti sh and French Judges, 
to be ass is ted by the fOllr Assessors provided for by Article 
11 of the Protocol a"d an additional Assessor as provided for 
by this Exchange of Notes. 

In support of his submission, Ur. CAllOLAN argued 
that Ilte Joint Court con tinued to exist as established by Ute 
Protocol, save that there is no longer a PresidCllllt. To fill 
this gap an extra Assessor is provided for, whose function at 
a trial is (at least numerically) to replace the President. 
Unlike the Assessors provided for in Article 11, this Assessor 
is entitled to speak and vote; the other fOllr having merely 
a vote in deciding the guilt ofllie accused and a consultative 
voice in deciding the penalty. AIr. CAIWLAN continued that in 
interpreting legislation a Court ought 10 examine it in its 
entirety to ascertain the intent. He maintained tha-t through
out the Exchange of Notes there is a threac1 which indicates 
that the in tenti on was to replace the President by this fi fth 
Assessor. Ile referred to the first paragraph cited above; 
to paragraph (2)(ii)(b) of the Exchange of Notes which estab
lishes the nationality of the Assessor; and passed to (2)( i.v), 
wlJi ch rends : 

" The Assessors shall be taken from the list drawn 
"up in accordance with Article 11 of the Protocol of the 6th 
"August, 1911; exeept in cases where they arc chosen by 
"ballot, they shall be appointed by agreement be tween the 
"British Judge and the French Judge." 

lIe submitted that Article 11 is still in force and 
that paragraph (2) of ille Exchange of Notes is supplementary 
thereto. He laid emphasis on the usc of the word "Assessors", 
the plural, aud the relative pronoun "they" in paragraph (2)(iv). 

Mr. COULTEH, the acting Native Advocate, adopted the 
arguments of Mr. CJill.OLAN and had nothing to add. 

To deal with the point raised there are three factors 
to be 00 nsid ered: first, the composition of the Court; 
second, the jurisdiction of the Court; and third, the Assessors. 

Article 10 of the Protocol ordained that there should 
be a Joint Court composed of two Judges ro1d a President. By 
Article 12 that Court was given certain civil and criminal 
jurisdic tion, and Arti.cle 11 provided that in Lhe exercise of 
its criminal jurisdiction the Court should be assisted by 
four Assessors. In 1039 the President of the Joint Court 
intended to leave the New JIebrides and the two powers decided 
to maI{c proVision for the functioning of the Court in his 
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absence. This intention of Ule two Powers is indicated by 
the opening of the Exchange of Notes of that year, 

" I have the honour to infonn you tha t, in order 
"to make provi sion for the functioning, during the 
"absence of the President, of the Joint Court, estab
"Hshed under Article 10 0 f the Protocol, •• 
It •• , the GIN ernment of the United Kingdom of Great 
"Britain and Northern Ireland desire to conclude an 
"agreement wi tll the Government 0 f the French Uepub
"lic in the following terms: , • , " 

and it then continues with paragraph (1) previously quoted, 
What that paragraph does is to vest in the two Judges, sitting 
together, the jurisdiction of the Joint Court previously vested 
in the two Judges and the President by Article 12, 'rhis, it is 
clear, was intended to be a temporary expedient to last during 
the absence of the President, 'rhe wording of paragraphs (3) 
and (6) emphasise this. 'rhis jurisdiction embraces civil and 
criminal mat ters and matters pertaining to the registration 
of title. 

'fhe second numbered paragraph, using practically 
the same words as used in Article 11, provides for the Court 
to he assisted by "an Assessor", Taking the first two para-
graphs together there is no ambiguity, They clearly set out 
the composition of the Court. and i Ls jurisdiction, and make 
provision for it to be assisted ",.by one Assessor, To suggest, 
as Was suggested by Mr. CAIWIJAN, Lhat paragraph (1) intended 
to vest in the til\) Jurlges merely the executive and administrative 
functions of t.he President, is unsustainable, as provision is 
made for this elsewhere; paragraph 6 provides l'or this. It 
reads: -

" All the powers ccnferred exclusively on the 
"President of the Mixed 'l'ribunal by the Prot.ocol 
"of 6th August, 1914, or by any subsequent Act 
"shall, during his absence from the New Uebrides, 
"be vested in and exercised by the British Judge 
"and the French Judge acting jointly," 

Thus, it was clearly the intention of tile two P01Vers:-

( a) 

( b) 

that the jurisdiction 0 f t.he Joint Court shall 
be exercised by the British and the French Judges 
sitting to gether ; and 

that all the powers, the exercise of which 
were the sole function ofUle President, be 
conferred on the two Judges acting join tly, 

As was said ear Ii er, if the dec is ion on the poi nt 
raised by Ilr. CAROLAN rested oolely on paragraphs (1) and (2) 
there would be very little to support him. However, (2)(iv) 
would appear to give support to his contention~-

" '1'he assessors shall be taken from the list 
"drawn up in accordance with article 11 of the Proto
"col of the 6th August, 1914; except in the cases in 
"which they are chosen by ballot, they shall be ap
"pointed by agreement be tween the Briti sh Jtldge and 
"the French Judge." 

The usc of the word "assessors" instead of "assessor", and 
"they" instead of "he", and the reference to Article 11 of 
t.he Protocol as t.he 1llethod to be resorted to in preparing the 
list of Assessors do appear to support him. 
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There is no doubt that thi s is a bad ly drawn and 
ambiguous paragraph. However, paragraph (2)(iv) is purely 
procedural. Its primary purpose is to indicate the source 
from which Assessors will be available Lo the Court wlcn re
quired. The source is Lhe lists drawn up jointly by the High 
or Resident Commissiouers each year in accordance with the 
provisions of Article 11, containing the names of the Assessors 
for the Joint Cour t fo r tha t year. 'fhe draf ters were obvi OllS ly 
visualising that more than one AS!ieSSOr would be required for 
the rune tioning of the Court over the year in which the list 
was effective, hence the use of the plural. As a rem It of 
usinr, HIe plural in Ulis context, in the openi.ng words of the 
paragraph, it is the opinion of Ule Conrt that the drafters 
of Ule Exchange of Notes continued to US!! the plural throughout 
the paragraph. lIad the drafters intended that there should be 
two dif ferent types of Assessors they would have worded para
graph (2), the operative one, in a way clenrly to indicate that 
the Assessor there referred to was addi ti ollal to the four pro-
vided for in Article 11 of the protocol. If their intention 
was to avoid a hiatus by reason of an equal number of votes 
for and a[;ainst a cOllviction, there would appear to be no justi.-
fication for having two types of Assessor. After conviction 
there does not appear to be any logical reason why four of 
the five' Assessors should have to remain silent on tile qnestion 
of tile penalty to be imposed. If, on the other hand, the in
tention was to ensure a decision during Die President's absence 
on all matters to be decided on a trial, then the change from 
four Assessors to one Assessor who had the right to express an 
opinion as 10 Ule Court's judgment and pena lty, is logical. 

'l'his Court i.s satisfied that tile gxchange of Notes 
intended to, and did, vest the jurisdiction of th e Conrt in 

rthe two Judges and directed that the Court should be assisted 
~ one Assessor who, so far as reaching a decision as to guilt 

or otherwise in a criminal case and the penalty (if any) is 
concerned, would fulfil the function of the absent President. 
In arriving at tilis decision the Court finds considerable 
support fromLhe factlhat for more tilan thirty years the 
Court has operated as at present composed and assisted. It 
must be assumed that du.ring that time the tlVO Powers were aware 
of the form of assistance the Court received and, at least im
pliedly, accepted that the Court functioned properly and as 
in tended. 

There is no record in the Joint Court of this point 
of Mr.CAlWLAN' s having been raised previous Iy, al though it 

,would seem to be almost impossible for it to have been over
looked since 1(:)39. It certainly has been the topi.c of con
siderable discussion between the present Judges of the Joint 
Court. It is however of considerable persuasive inLerest that 
the two judges who sat with the last President before his de
parture were the same judges Who Jirst implemented the Exchange 
of Notes of 1939. 'flley heard and decided the first cri.minal 
case after the Exchange of Notes on the 23rd Pebruary, 1940 
and were assisted by one Assessor. The Court is aware, from 
correspondence in the Itegistry, that they were privy to 1he 
negotiations lead ing to lhe final Exchange and in fact n pproved 
the draft enactment subseqaently established by the Exchange 
of Notes. 

r. The Court ho Ids, therefore, that the Court as at 
l:.resent compo sed a I'll assi s ted is prop er ly con sti tu ted. 

DATED at Vila the 28th day 0 [ OC Lober in the year 1070 ./. 

Fron~~ 1 ~ nriti'hJU~ 
lL-.:--

gegistrar 

£ .' £ ;. 2 .Z liS 

m ''1 M 


