IN THE MAGISTRATE COURT OF » Civil
THE REPUBLIC OF YANUATU Case No. 24 2930

BETWEEN: DOVAN ANOL LULU
Port Vila

Claimant

Public Solicitor's office,
Port Vila, Efate

Claimant's lawyer

AND: BRAMLEY
CONSTRUCTION LIMITED
Port Vila

Defendant

Date of hearing: 30 April 2025

Before:

Copy:

Magistrate P. Toaliu
Vira, H of the Bublic Solicitor's office for the claimant

N H Bramiey of Bramisy Construction

Decision on leave to file claim out of ime

. The claimant filed a-claim on September 17, 2024 afong with an applzcatlon for

e te-fileelairm eutﬁfiime

. The defendant filed a response and a sworn statement responding to the claim

and claimant’s application for leave to file claim out of time on October 11, 2024,

. The application for leave to fite claim out of time must be considered.




Background

4. The claimant commenced employment with the defendant in 2009 as a painter.

3. _He last turned up lo his place of employment on Cetober 2, 2016, andon October

19, 2015, his employment was terminated.

6, In November 2015, the claimant filed a complaint to the Department of Labor in
Port Vila. Subsequently a round table meeting was organized was held in that
same month between the defendant and the Labor Department on behalf of the
defendant where the defendant rejected any entitiements claimed by the
ctaimant. No resolution was reached during the meeting.

7. According to the claimant, there was no progress from 2019 to 2021 due fo the
Corona Virus Epidemic.

Submissions

8. The claimant submitted in his application for leave to file claim out of time that
after his termination, there was no progress in pursing his case from 2019 until
2021 due to the Corona Virus Epidemic.

9. The defendant submitted that the claim is significantly out of time and should not

be allowed considering the provisions of the Employment Act and Limitation Act.
The claimant filed his claim @ years after termination of his employment.

Consideration
10. | consider the relevant provisions of the Employment Act and the Limitation Act.
11. Section 3 of the Limitation Act states:
3. Limitation of actions of contract and tort and cerfain actions

(1) The following actions shall not be brought after the expiration of six years from
the date on which the cause of action accrued, thaf is to say —

(a) actions founded on simple contract or on tort:

(R actions toenforcea recognizance,”

(¢) actions to enforce an award, where the submissions is not by an instrument
under seal;

(d) actions to recover any sum recoverable by virtue of any Act, other than a
penalty or forfeiture or sum by way of penalty or forfeiture:
Provided that —




commencement of this Acl, been applied. _

(i} in case of actions for damages for negligence, nuisance or breach of duty
(whether the duly exists by virtue of a confract or of provision made by or under
any Act or independently of any contact or such provision) where the damages

~claimed-by the plaintifffor the-negligence; nuisanceor-breach-of duty consistof or ————

include damages in respect of personal injuries to any person, this subsection
shall have effect as if for the reference fo six years there were substituted a
reference fo three years; and

(if) nothing in this subsection shall be taken to refer to any action to which section
5 applies.

{2} An action for an account shall not be brought in respect of any maiter which
arose more than six years before the commencement of the action.

(3) An action upon a speciaity shall not be brought after the expiration of twelve
years from the dale on which the cause of action accrued:

Provided that this subsaction shall not affect any action for which a shorter period
of limitation is prescribed by any other provision of this Act.

(4) An action shall not be brought upon any judgment after the expiration of
twelve years from the date on which the judgment became enforceable, and no
arrears of inferest in respect of any judgment dabt shall be recovered after the
expiration of six years from the date on which the interest became due.

{5} An action fo recover any penally or forfeiture, or sum by way of penalty or
forfeiture, recoverable by virfue of any Act shall nof be brought after the expiration
of two years from the date on which the cause of action accrued:

Provided that for the purposes of this subsection the expression "penalty” shall
not inclide a fine to which any persen Is liable on conviction of a criminal offence.

(6) Subsection {1} shafl apply to an action fo recover seamen’s wages, but save
as aforesaid this section shall not apply to any cause of action within the
jusisdiction of the Supreme Court which is enforceable in rem.

(7) This section shalf not apply to any ciaim‘ for specific performance of a contract
or for any injunction or for other equitable refief, except in so far as any provision
thereof may be applied by the court by analogy in fike manner as has, prior to the

12.

Secticn 20 of the Employment Act states:
20. Period of limitation
No proceedings may be instituted by an employee for the recovery of

remuneration after the expiry of 3 years from the end of the period to which the
roemuneration refates.




13. The claimant cfaims for unpaid entitiements to which the defendant denies due to
the termination of his contract.

- —14-In-National-Bank-of Vanuatu v Lelasmanu -Cullwick-{2002] VUCA-39, the Courtof —
Appeal interprets and sets the scope of section 20 of the Employment Act. In
relation fo this, the court states that;

In our opinion s.20 is limited in its operation to periodic payments that become
due to employees during the currency of a contract of employment, The
expression covers ordinary wages paid periodically whilst an empioyee is at work

~ but extends fo include annual leave and sick leave payments that become due
whilst the contract of employment remains on foot: see s.31.

15. On the question of whether the time bar in 5,20 is mandatory or discretionary, the
Court further gave opinion that;

In the context of the Employment Act we are unable to think of any reason why
the time limit in 5.20 would be merely discretionary, Why should the time limit
apply fo some payments of remuneration, but not to others, or fo some
employees and not to others? Further, if the time limit was infendsd to operate in
some but nof all situations, it could be expected that Pariament would have given
an indication of ihe factors which should infiuence the exercise of the discretion
and of the purpose that the discretion was infended to achieve. The absence of
the Indication of this kind lends weight, in our view, to the conclusion that s.20
should be construed as imposing a mandatory time limit. However, as we have
alroady explained, the mandatory time limit only applies in respect of
‘remuneration’”,

16. Considering this interpretation, the claimant's ¢laim of annual leave payment,
public holiday and notice payment fall under the heading of renumeration and are
therefore barred by s.20.

17. 1 will now address the claimant's claim for & severance payment, which is not
considered part of ‘remuneration' under this interpretation. The claimant is not
restricted by Section 20 of the Employment Act from pursuing this claim.

19. Section 3 of the Limitation Act on the other hand imposes a six-year fimitation
period for contract actions. This means that any simple contract-retated claims

must be filed within' six years from the date the cause of acfion arose,

20. The claimant's employment was terminated on October 19, 2015, yet he did not
file his claim until 2024, which is three years beyond the required six-year fiing
period.
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21. The claimant atfributes his failure to file within the six-year period to the
defendant's lack of response to letters from the Vanuatu National Workers Union
and the impact of the COVID-19 pandemic from 2019 to 2021.

———22.|-am-unableto-accept the-claimant's reasons for failing to fiie his claimwithinthe ————— —
six-year limitation period from when the cause of action arose. Despite the
Covid-19 epidemic within the period of 2019 - 2021, the courts were stil
operational and legal services were still avaitable.

23. There is no explanation for the claimant's delay in filing between 2017-2018 and
again from 2021-2023.

24, The claimant's claim for severance pay out of time is barred by section 3 of the
Limitation Act.

Order

25. The claimant’s application for leave to file claim out of time is hereby denied.

26. The defendant is enfitled to cost of VT10,000 payable within 30 days.

DATED at Port Vila this 30 Day of April 2025

Magistrate




