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Land Case - Myster sy Island - Cuslomary

Owner: hip.

H

.- Chapterr 12
Articting 73, 74, 75, T4, T78(2).

- Inheritance and Ownership of Customary 1land in

Anelp. uhat Village - Aneityum.

The Consgtitution of quuatu‘Chapter 12, Article 73 is put 1in the
following terms
" All land in the Republic of Vanuatu belongs to

the indifgenous cus Lom owners and their

des: andants

Article 74 providegs thi! and I quote
[
" The 1rules of custom shall form the basis of
oun' rship and use of Jand in the Republio of
Vanuv atu"

Article 70(2) is also phrased in the following terminology,

" The Government shall arrange for appropriate
cug! omary institutions or procedures to resolve
dis; ates concerning the ownership of custom

landa”

The Island Courts (powc s of Hagistrates) Order No. 1 of 1990 which
prescribes the powers. funcliong and duties of Magistrates in
respect of matters befere an Island Court concerning disputes ag to
ownership of land. To deal with any land matters in Vanuatu a
Magistrate must first it be norminated by the Chief Justioce, in
accordance with Sectioin 1 (2) of the above Order. It is from this

provision that I was nminated by the Chief Justice to deal with

the Mystery Island Land claim.

- The Constitution of Vanuatu -~
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HISTORY OF LAND CLAIMANTS AND THEIR WITNESS'ES

ORIGINAL CLAIMANT - BARY NANGIA

""The Original Claimant in this claim is IMr Barry Nangia ocaused a
megsage Lo be published in accordancn Order 6 Rule 8 and 9 of the
Island Courts Act Cap 1)7 as amended 'to date claiming ownership of
the famous Mystery Island some three to four kilometres of the
coast of the Anelgauhat Village and on which is located an airstrip

gserving the total popultion on the Island of Aneityum.

Following the above, the three other Claimant Messrs. Silas Naukai,
Francois VWaneyepz, and Robert Naranehep lodged their claims with the
TAFEA Island Court Cler!): in Tanna. I propose to cavass the evidence

of each claimant as set out in the titulation of this case.

Mr Barry Nangia gave lengthy evidence which the Court sat for two
and a half days to heer his evidencve alone apart from his sole
witness Mr Richard Willie. Mr Nangia's evidence is that because his
father was and is still is greate fisherman, his father handed down
those fighing rights to him. Mr Nangia tells a story about a mo;her
and two sons. Mr Nangia gives the names of the boys as, NINYEG and
NAVININCAS. He does nolt give the mother's name. That onoce upon a
time the mother decided to go fishing by herself. She told her sons
to wait while she went -“ishing. That the mother got a local fishing
net (NAULI) weaved from tree roots fibre and proceeded to the reefs
now surrounding the Mys”ery Island. Mv Nangia says, Mystery Island
was once lwo separate Jittle islands and in the process of time,
they grew to be one isliind. This view is at least oconfirmed by the

other three claimants.

That the mother then fished on the reef. She dropped her net on-a
little bay ocalled in their language "annecsenmanyau”. That she
could not draw the net 1shore because it was full of fish. That as

the result, the net wa3s torn and the fishes ate the body of the

mother. - The boys waited for the return of their mother in vain.




That the boys slept th:it night, they had a dream their mother told
them ghe was dead and she gave them instructions to make a net
(NAULE) out of "Nawae" (a local tree which {ibre is used for fish
nets construction) ba 'k fibre. That this dream was repeated a
number of times. That «n completion of the net, the boys proceeded
to the reef and cast their net and luckily they caught all the

devil [fishes except tle mullet and the "nap" lobster in Bislanma

+ "Naura".

That the boys took the fish asﬁgre on the mainland and started to
cook them. By this time it was getting dark and as darkness fell a
devil Dby the name of "NECDUMA" smelled the fish and started to
approach the boys from the wmainland and he gtarted to chasg then.
The boys were frighten~d of the devil and they started to swim to

the reel were llygstery Island is now and to where their mother had

been killed.

The boys stood on the reef until'Qay break. That the devil ocomne
trying to catch them however as it was downing the three of them
stook there forming tw pillars of stones forming Mystery Island.
Acéording to Mr Nangia, the bhoys namns were NINYEA the first born
and NAVINIACAS the secod.

Mr Nangia so as the oth:r three claimants do not however clarify‘in
their evidence nor even their Qitnesses evidence what relationéhip
dpes each of their story mean or has to the ownership of Mystery
fsland. Upon canvassing the evidence of Mr Nangia .and upon
éxamination of his family trees, the names of the two boys-told.in
his story do not appear. Messrs Naukai and Naraneheg told the Coﬁrt
similar stories, but on:e more they did not relate their stories to

the ovwnership of Myster,r Island.

Mr Nangia goes further and says in evidence that. his father»wag a
great fisherman for the Chiefs in his days. He says that his father
is still alive today. ilr Nangia does not however olarify whether
his father is still a iireat fisherman today for the present Chief
Henry Naulita. He did not even call his father to give'evidencefif
he was still alive. Mr Nangia says that he interited his fishing
rights from his father and that such rights were handed down from

Netodi to Nadava who adtopted NAKRIPOII SAI1 to Yogom then to Allan

Deidei (pronounced Teit~i).
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One can see f{from Mr Mwmgia's evidence that he gives overwhelming
evidence aboul his inbaritence of fishing rights from his father.
He also gays Lhat his father had certain fishing skilles and magic
spells for attraction of (fish and turtles. No other claimant
digputes that, Mr Nang a father was n great fisherman excgept that,

the olher claimants sa their fore .fathers were also [ishermen.

It is established by the evidence of the other three claimants that
thére were certain peorle chose; by ¢he Chiefs to be his fishermen.
The Chiefls also chosed other peog}e Lo perform other onerous tasks
say for instance, some of his people would be enagaged to farm and
plant taro, some to plant yams, sowe to plant kava and some to
raise ping. These were all for the Chiefs and even some to catch

figh and turtles.

According; to the evidence before me, quile appart from the Chiefly
regponntibilities people appointed by the Chiefs had their own
familics and tribes tc¢ care for. They had to make sure there was
enough laro, vyam, kova and pigs for his tribe and families
otherwise those enagedl in Chielly responsibilities would starve
their (Cmmilies and !ribesg. Mr Naukal wuses the word "private
fisherman". Tha court - sked him whalt did he mean by saying "private
fisheruwan", he expliinsg that, 2 part from those Chiefly
responsibiilites, each person made sure tLthat, there was sufficient
fish, tavo, vyams etc Jor his family and the tribe as a whole 80,
that those persons enpaged in fishing for the Chiefs were in much
the acomn position as those who performed other Chiefly

responsibilites. The fisherman had to also ensure there was

sufficient yams, taro, kumala or nven kava for his family and

tribe.

The family trees tendered to the Court by Mr Nangia were both
accepted (M.F.I. "1 & 2" are according to Mr Nangia and his only
witness Richard Willio represent the inheritence of Mr Nangia's
tribe rishing rights dating back some ten(10) generations (see
M.F.I. "2". According to Mr Nangia's evidence the family trees
represnnts their fishing rights that have been handed down from the

top mont persons in his family trees tuo the current generation.




Interestingly, Mr Nangia does not relate the family trees with his
claim to the MNystery Island. He does not even tell the Court if his
great pgreat, great grand fathers cuslomarily owned Mystery Island.
All Mr Mangia says ig Lhat because his falher was a great‘fiaherman
for the Chiefs posgsessing certain fishing skills he should own the
Mystery Island, Mr Nangia must not only prove that, his
descendants, ovned the island but he must also set a basis for his
«~cage Dby laying a fourdation on onwvarship of land on Analgauhat

Village before c¢laiming the Mystery lasland.

Mr Naukae asked Mr Nangia in cross-examination, where is NETODIfs
land. MHv Nangia says L\at, thisg é&aim is about Mystery Island and
not the mainland on An~lgauhat and o he did not wish to tell the
Court anything about ownership of land in the mainland. To fhe
Court it was Mrr Nangia's duty to prove that he owns the island by
proving that he also owmns land on the mainland thereby setting a
basis for his claim. Mr Nangia did not give to the Court any prbof
of any of his degscendantg or even his father farming or having a
house on the Mystery I¢land. Mr Nanéia c¢ould name every little bay
reef, point or even n/me each stone on Lthe reef surrounding the
Mystery lsland as he did when cross-examined by Mr Naukae does not
in anyway automatically mean Mr Nangia is the custom owner of the

Mystery Island.

I now come to Mr Nangia's second witness Mr Richard Willie. This
witness says in eviden:e that, he is not from Anelgauhat Village
éhd the Court asked hir at the end of his evidence wherelhé comes
from. He says that he is from North Aneityum - on Port Patrick{”The
Court heard Richard Willie's evidence with suspicion due to_@he
fact that he is from North Aneityum how on earth would he know the
story about ownership of Mystery Icland. This witness was quite
frank in the introduction of his evidence that he does ,nbt have
anything to do with the Mystery Islaud Claim. Naturally if{that.waa

the case, why on earth give evidence.

This witness also sourht to tender two recorded oasset?ekitaPes
which Richard Willie s¢ys that one of the two is now & deceaged{and

the other is too old "o walk to the Court. The Court refused to

accept the cassettes on the following grounds.




First Lhot, Mr Barry lwmgia should have been the one to apply for
the Court to accept the recorded evidence because Mr Nangia is the
Original Claimont. Secrndly, even if Hlr Nangia had sought to tender
them to Lthe Conrt, it was dangerous on the basis that, what they
were aulking the Court to do is to accept the contents of the
cagsseltleas as evidence <[ persong who were nobt phisically in Court.

Anyone could have spoken in those tapes as it would be hard for the

. Court Lo prove this for fear of farbrication.

Amazingiiy, Mr Nangia only called one witness. There were three
other wilnesses Lo bg called but they all decided not to give
evidendce on behall of 't Nangia a#d aqititle orderly they wrote to the
TAFEN leland Court Clevk at Tanna indicating or giving notice of
their intention to withdraw. These witnesses were Albert Nasaureke,
Rita and Allan Deidei. The Court noted that Mr Nangia's father
Allan Deidei was in Coairt and the court cannot understand why he
could not be called as a withess for Fr Nangia.

FIRST CLALMANT

Mr Silas Naukae 1s the First Claimant on the Mystery Island Land
case. Il gave evidencr on oath so were with his two witnesses
Messrs. WMagamu Ludwig and Mesak Lalop. Hr Naukae's evidence was
also leunpthy. At the commencement of his evidence Mr Naukae tells
two stovies aimilar (o the Original Claimant but with slight
variatbions. I do not wiah to restate lir Naukae's stories here since

it ig in his evidence nd anybody wiching to read stories consult

hig evidence for comparison and contiaslt purposesg.

At the ond of lr Naukac's two storie¢ he drew an analogy of his two
storiea by saying that Anelgauhat Village is composed of a number
of tribes, but that e en though each tribe may have a different
traditional custom story about the fovmation of the Mystery Island,

all the people of the Anelgauhat Village traditionally had acoess

to the Hystery Island.

P U




Mr Naukae presented three family trees. They are marked "C to C2".
He trances his family rpenealogy some ten generations back. He gdve
a comprehensive run down of his greal, great, great pgrand parents
inheritence'right down to his father lemeyen. From the family trees

presented, they also indicate inheritance of the Chieftainship

system from Chief Yaridawa right down to the current Chief, Chief

Naulita. This means thalt because Chief llenry Naulita does not have

- any children. lir Silas Naukae will be most probably the next Chief

of Anelgauhat Village.

The next thing the first claimant analyses in evidence ‘is',his
tribes customary land rights. Mr Naukae says that from Chief Nohoat
right down to him (Mr Naukae) there has been a chain of inhepitenoe
of customary land which has not been broken. That customqrily{fhe

ig automatically entitled to ownership of Mystery Island.

The method by whioch Mr Naukae présented his evidence »wqé ﬁpst
impressive. He first establishes that he is a man Anelgauhat{“by
presentation of his gencalogy diagrammes on which one of them (pec
M.F.I. "C") traces ten generation back. Secondly, he establisheémby
his evidence ownership of certain parcels of land in and around{¥he
Anelgauhut Village. He sgsays that the land on the Anelgauhat
waterfront belongs to his grand parents. lle says that accbrdiﬁéﬁto
He

gays that from the days of heathenism to his great great greaﬁ -

custom stories, he ig a real owner of the Anelgauhat Village?ﬁ

grand fathers ladela, Katya, Abel, Tasi, Dareng then to hisffqther
(Naukae's), ownership of land waas handed down generation to

generation right down to him - (Mr Naoukae).

Mr Naukae says that by 1845, the Church come to Anelgauhat Vill#ge
on Aneityum. That it was Chief Nohohat who looked after the fi;at
missionery Mr John Geddie and his men. lle says that his great g?gat
grand fathers sold parcels of land along the Anelgauhat waterfrbnt

to John Geddie, wvarious other expertriates and éb a logging

company .
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In the course of his evidence, HMr HNaukae was asked by Assessor
Moses Napa how many tribes were and »are in the Anelgauhat Village.
Mr Naukae says that many meetings had been convened to determine
how.mady tribes were and are in Anelgauhat. That these meetings
have come up with a possible conclusion that there were and even
today four. That these tribes are NARI, NOHOAT, YAUFATI and NETODI.
That there are names of persons who represented each tribe. 8Still
in answer to another question from the Court Mr Naukae was asked
who wag the first man to settle on Hystery Island. He answers’ by
saying that there was non identificd - but that however all the
people of Anelgauhat Village had acccss Lo fish only and that all

gsettled on the mainland.

Mr Naukae qualifies this line of arguement by quoting from pages
100 and 367 of two books. The first one "They came forcianc”éwoa!"by
Dorothy Shineberg - a Research Fellow in Pacific History Institute
of Advanced Studies at the Australian National University -
Melbourne published in 1967 and the second book "NINETEEN YEARS IN
POLYNESIA" by Rev. George Turner published in 1861 (Consult Exhibit
"G"). At page 100 of the first book Illr Naukae highlighted in green

a sentence that reads and I guote,

"The Aneityumese considerved it a haunted place and
therefore willingly sold it to Paddon for an axe,

a rug and a string of beads".

Then from the second hook at page 367, lMr Naukae read by quoting

‘and which I now quote,

"He says they have bought the island frombthe
natives. Our teachers confirm this and add that
they paid for it an axe, a rug and a string of
beads, it is more than a mile in ciroumferénce
without a coconui and hardly a blade of grass.
It was considered by natives a haunted spot and

hen=e they never planted anything on it".
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Mr Naukae goes on to cay that previously Mystery Island were two
separate little isgslands with two different names. The first one
being WICEL and the second NAVINIACAS. That both islands have by

process of time formed into one island now called Mystery Island.

Towards the end of his evidence, IIr Naukae argue that because hisg
great, pgreat, grandfathers were the Chiefs of Anelgauhat Village,
he is automatically to be the next Chief and thus, he shall be
responsible for looking; after Mystery Island. He further says that
he is now a cugstom owner of My;tery Tsland because his bubus (grand
father) were Chiefs in Anelgauhat.

Mr Naukae says that in heathen times, the people fished for their
Chiefs. If they ocaught no fish, the fishermen would he put to
death. Mr Naukae was cross-examined by Lthe original c¢laimant, 1if
the statement that if fishermen caught no fish they were put to
death true and if it was true had any persons actually been put to
death. Mr Naukae replied by saying that, this was a saying and he
does not even know il any actual persons were put to death just
because they did not owatech any fish for their Chief. However, all
the fishermen for the Chief were reominded every now and then that

if they came ashore euwpty handed when fishing for the Chief, they

would be put to death.

Mr Naukae says that his great, greal grand father old Bareng had a
pustom stone for catching big fish. That old Bareng used this stone
 to kill a whale for a Whaling Company in about 1844-45. That the
“name of the stone is "NESGANEMTAN - NEROP ANELGAUHAT". The Bislama

interpretation of Lhe above phrase is "Bareng's eyes in

Anelgauhat".

Mr Naukae even traces where the custom stone for fishing iq, He
says Lthat his bubu, BRareng got married to a woman named Ema. That
they had two sons, both died then Bareng too died. Ema then got
married to another men from Itec Village. The new man's name was P
NESUA. That from tha! marriage Ema and Nesua gave birth to a girl
by the name of TAKAU. Takau then married a man called Kanida. Born

to them were two kids. A boy called Takije and a girl Sake. That

Takau told this story to her son Takije.
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Mr Naukae reads portions of his statement -~ MFI "B" - refer to
pages 17 downwards and he says that it was not necessary for the
Court to take note of what he was reading. (The simple reason being

the statement above is already with the Court.

In cross-examination Mr Nangia asked llr Naukae what was Mr Naukae's
fundamental right. Mr Naukae answeirred by saying that he 1is a
.fisherman and that he is looking forward to be the next high Chief

of Anelpauhat«Mr Naukae says in answer Lo another question that if [

he 'wins NMystery Island. he wants thq,Mystery Island to be plqped
under the responsibility of the current Chief Henry Naulita and
himself (lr Naukae). MM Naukae sa?s that he does not wish to be a

! Chief when Chief Henry Naulita is still alive. It may he infered
E from Mr Naukae's total evidence that if one day Chief Henry Naulita

decides Lo step down, Mr Naukae will be the next Chief of

Anelgauhat.

The second claimant Mir Francois Wanieg also asked Mr Naukae 1in
crosg-examination what principals géverned digpossession of {and in
the Anelgauhat area. Mr Naukae answered by saying, and I think he
answered this quesgstion right, that all the 1land in and around
Anelgauhat Village belonged to certain tribes and that there was no
and even today such thing as the Chief being the owner ofﬂall
lands. That the Chief owned his own land and the rest of all

families also had lands of their own.

Claimant Robert Naraneleg also crogs-examined Mr Naukae, how many

Chiefs were in Anelgauhat Village. Iir Naukae answered that there

were two Chiefs in the whole Island of Auneityum. But that in the
Anelgauhat Village there was only one paramount Chief. This would
mean to the Court that in the whole of Aneityum, there were two ¥
paramount Chiefs one of whom was from Anelgauhat Villageﬂ“;Mr b
Naukae's c¢laim to having one Chief in Anelgauhat Village ?i8
gsubstantiated by the genealopy diagrammes tendered by him and Mr

Barry Nagia (refer to !l.F.I. B. Nangia 1 by Mr Nangia and "(1" by

Mr Naukae).
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Mr Naulkae was also askod by Mr Narancheg where is the custom stone
for catching fish now. Mr Naukae replied that the gtone is
currently in the possession of the family of Mr Naraneheg. He was
further asked if Mr Naukae exactly lknew how many parcels of land
did Mr Naukae's grand father had in and around Anelgauhat Village.
Mr Naukae once more replied that, besides the plots of land he had
introduced in his evidence, there are gsome land belonging to other
people and those who have been adopted into the families of
Aﬁélgauhat and that what he had presented in evidence wag his

bloodline (gencalogy) tenurial systemn

At the end of Lhe oross-examination Lhe Court asked Mr Naukae, what
relationship doegs he have with the original, the third &nd the
fourth c¢laimant. Mr Naukae answered by saying that Messrs Nangia
and Naraneheg have different family satructures. This he did not
clarify if they had two distinct stiucltures or they both come from
one structure. he further says tha?, they are not in anyway related
to him and Mr Francois Wanieg and tbat with Mr Wanieg, Mr Naukae

shares the same structure with him.

The other two witnesses for Mr Naukae gave sgshort evidence. Mr
Nagamu Ludwig confirms in evidence in Chief that, Mr Naukae is a
real and straight bloo'lline or of lineal decendent of the paromount
Chieftdin system in ANielgauhat Village. Mr Nagomu says that?from

the time he was a small boy he heard stories from his bubu (grand

’

‘father) that the two swall Islands (llystery Island) belonged to tﬁe

Chiefs. That they were never owned by any particular tribe or
group. That two islands were under the authority of the Chiefs of§

Anelgauhat.

In crogss-examination, Mr Nagomu was asked by Mr Nangia how . many
Chiefs owned the two little islands. Mr Nagomu says in answer that,
Mystery Island was under authority of only one Chief one after the
other in order of their serving tevms as paromount Chiefs of
Anelgauhat Village. He was further asked why for the Chiefs only.
Mr Nangamu said, because it was under their care and in ther basket

(property of the Chief) Mr Nangamu further adds that, Mystery

Island was only used for fishing and that nobody lived there.




Mr Robert Naraneheg cross-examined Mr Nangamu and asked if the
Mystery lsland was con3iidered to be the property of the chiefs at
various points of time, what was the case with ordinary people of
Anelgauhat. Mr Nangamu answers by saying that, it was under the
authority of the Chief to send hig [lishermen to fish for him and
his people. That the Chief was an ovorall bogs of the people. That
he‘was an overseer - that the Chief did not own the land.

On closure of his crois-examination Mr Naraneheg made a comment
that it was true, that there was one Chief in Anelgauhat and that

all the people had a right to go fishing on the two little islands.

The next witness for Mi: Naukae was Mr Mesak Lalep who says that he
does not see any relevence or importance of Mr Nangia claiming the
Mystery Island alone. lle says that all IMr Nangia wishes to do is
take Mysteryblsland away from the ANAnelgauhat Community for greed
and financial lusts. He says that all the evidence of Mr Nangia on

how to catch fish, the stone for catching fish and turtles do not

even rtrelate themselves to the ownership of Mystery Island. That
Mystery Ilsland was under authority of each suococeeding Chiefs and
not any individual clair s of tribes. lle further says that Mr Naukae
ig the proper person tco claim since lr Naukae is a direct decendent
of the Chieftain systen in Anelgauhat. Witness Lalep also oconfirms
Mr Naukae's evidence that c¢laimant [Irancois Wamieg is a qlose

relative of Mr Naukae.

Mr Naukae then closed his evidence by making a closing address.. In
hig short address, Mr llaukae says that all the claimants including
him are from Anelgauhat Village and if he wins the Mystery Island
Land Claim he wishes the Court to place the ownership of Mystery
Island under authority of the current paromount Chief of Anelgauhat
Village Chief Henry Naulita and himneelf. He further adds that it
will not mean that, Chief Naulita and himself owning the Mystery

Island but they will look after it for the whole community of

Anelgauhat.
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FRANCOLS WANIEG

The second claimant of this case is MNr Prancois Wamieg. he simply
says, that, he also comes {f{rom Anelgauhat Village and that
customarily he owns land in and around Anelgauhat Village and that
Mystery Island is his. Mr Wanieg says that for a person to claim
Mystery Island he must prove and set higs basis up by proof

ownership of land on the main land.

The Court was so impressed with the evidence of Mr Wanieg too. Like
Mr Naukae, Mr Wanieg opposes the concept of individual ownership of
Mystery Island. Infact, the last claimant Mr Robert Naraneheg

shares the sawme opinion.

Mr Wanieg says that over thirty-two years now Mystery Island has
been in digspute. That many old genevations have been dying away but
the dispute on Mystery Island has uever been solved. He says that
that he would be really surpriscd if Mystery Island 1is being
awarded to a particular group or'itribe. He says that the value of
his c¢laim valuegmore than money which seem to breed problem after

problem.

Mr Wanieg presented a family structure a very sgimple one. (M.F.I.
"B"), then explaing the relationghip of persons named in the
struoturé. Mr Wamieg presented a short but comprehensive structire
making it easy to understand. Mr Wamieg says in evidence he has
forteen reasons why he says he also claims the Mystery Island. The
first two reasons bning that his grand father Nagareg was a real
man Anelgauhat. That Naganeg's great, great grand fathers were also

men Anelgauhat.

That MNangreng's son, Namtiwan inherited land and fishing rights
from his father. Thaet from Namtiwan, his sons Kalambai and Numapon
inherited land and fishing rights from their father Namtiwan. That
on the sale of land to outsiders, his great, great grand fathers
gold land to a saw nilling company on the waterfront of Anelgauhat.
To prove this Mr W/ mieg tendered a copy of agreement for sale of

land - gee M.F.I. "D".
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That born to Kalambai was Namoted who was Wanieg's second father.
He says that his father also owned certain parts of the Mystery
Island reefs where his father used to go for fishing. He says that
his father Namoted was also a greate fisherman for Chief Tasi. Mr
Wanieg says that his birth right was handed down from man to man

and not to women.

- In Eihibit "F" Mr Wanieg describes in detail portions of land whioh
he claimgs for his tribe¢ and his own. lle says in that statement that
all those parcels of 1 ind were'hnd are his bubus right from time
immemmorial until todqy. That these pyots of land still belongs to
him and his tribe. He ¢lso gives games of certain portions of 1énd
that are gtill the sgibject of dispute and which have not- been
decided. Following thie Mr Wamieg tenders another document - M.F.I.
H" - a record of a me=ting convened on 13.2.90 by some of their
Chiefs. Although it i¢ not clear from exhibit "H" what was the
decision, Mr WVWamieg siwys in evidence that, the meeting decided
infavour of him and he gives various reasons why he says he is a
custom owner of all those portions g[ land he had identified in his

evidence.

Mr Naukae asked Mr Wanieg in cross—examination‘xtg was his real

father. lMr Wamieg says in answer that his fatheaAWillie Kopitana,(éL

but that he was only edopted by Namoted. He was further asked if
Kopitana was from their bloodline or not and Mr Wamieg sayslthat
Kppitana wag from outside their genealogy. These two questions were
faised in regard to acquitision of land and ownership rights in
case of an adopted son. According to the Aneitymese custom,‘ an
adopted gson does not have the full atatus of sonship compared to
the natural sons of the adopters. It isg implied from the above two
questions that, becaure Mr Wanieg was only adopted, he 1is not
entitle to claim. It seemg Mr Naukae contradicts himself here since
he first says that Mr Wanieg should claim with him but then he

raises questions that debase Mr Wanieg's status to ownership rights

to land.
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Vanuatu does not have an adoption law that would guide the Courts
on its congsideration on the effects of either legal or customary
adoption. To get an adoption order in this country one must go to
the Supreme Court. The Consgtitution simply provides for reception
or adoption of Britich and French laws in force or applied in
Vanuatu immediately before the Day of Independence is to ocontinue
to be applied in Vanuatu provided that they have not been revoked
or they are not incongistant with the Independent status of Vanuatu

and ilts customs. Chapter 15 Article 95(2).

For purposes of enlightenment on the question of adoption, I shall
now refer to a UK legigtation, the Adoption NAct of 1958. (see this

one in llalsbury's Statutes of England - Third Edition 17 page 635).

There are two other British legislations on adoption. The Adoption
Act of 1760 that related to revocation of adoption orders in cases
of legitimation that affected Section 26 of the 1958 Aot and the
Adoption Act of 1968 which provided for extension of the powers of
the UK Courts and to give effect and determination of adoption
orders made overseags. By section'' 2 subsection (2) of the 1968
Adoption Act many sectins of this Nct now were motified version
from Lthe 1958 Act. So that the main components of the 1958 Aot do
still apply which provisions do apply to effects of adoption orders
and which are applicable in Vanuatu by virtue of Article 95(2) of
the Vanuatu Constitution. But séction 13 of the 1958 Act provides
for Righté and duties of parents and capacity to marry and ' the
effects of adoption. Section 13 is in the following terms.

r "Upon an adoption order being made, all rights, duties,
obligations .:nd liabilities of the parents or guardians of
the infant in relation to the future custody, maintenanoce
and education of the infant including all rights to
appoint a guardian and (in England) to oconsent or give
notice of dissent to marry, shall be extinguished and all
such rights, duties, obligations and 1liabilities shall
vest in and bLe excerisable by and enforoeable againét the
adopter as i” the infant were a child born to the»adopter
in lawful we!dlock; and in respect of the matters aforeéaid
(and in Scotland in respect of the liability of a ochild to
maintain his parents) the infant shall stand to the

adopter exclusively in the position of a ohild born to the

adopter in lawful wedlock®.
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And subsection (2) sayse:

"In any cases where two spouseg are the adopters, the
spouses shall in respect of the matters aforesaid, And for
the purpose of the jurisdiction of any Court to make
orders as to :he custody and maintenance of and right of
acogess to Children stand to each other and to the infant
in the same relation as they would have stood if they had
been the lawfunl father and mother of the infant and the
infant shall ostand to them in the game relation as to a
lawful father and mother".

The Joint Regulations Volumes I, 1f & III cannot give me any
assistance. That being so the legal adoption in Vanuatu would be
guided by the above 1legislation. To me what the above quotations
gseem to say is that, an adopted c¢child Dbecomes the child of the
adopters, and the adoplters become the parents of the child, as if
the c¢hild had been born to the adopters in lawful wedlock and that
the adopted c¢hild ceares to be a child of any person who was a
parent (whether natural or adoptive? of the child before the making
of the adoption order and that ;ny such person oeases to be a

parent of the child.

What is the case with customary adoption in Aneityum. Chapter. 15
Article 95(3) of the Vanuatu Constiltution provides that ocustomary
law must continue to hive effect as part of the law of the Republia
of Vanuatu. What if a custom is say for instance repugnant to the
general principles of humunity or for arguement "shake‘ is
inconsistent with the Constitution itself. Must such customs or
practices be continued to have eflect as part of the law in
Vanuatu? I do not agree for the following reasons., First weighing
the two concepts of adoption in Vanuatu, the legal and ocustomary.
The later concept in provides that a child adopted - particularly a
son, does not have the full status of a son in terms of ownership
of land and the U.K. concept sgtated in section 13 of the 1958
British Adoption Act, customary adoption seems to disoriminate
against those who have been adopted. The legal conocept seems to say
one thing while the cuitomary concepl say something else. It is my
opinion that Article 95(3) of the Constitution is not appliocable in
respect of customs which are inconsistent with the Constitution or

gtatute or which are repugnant Lo the general principles of

humanity.
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Article 7 of the Vanuatu Constitution. Article 7 is put in the
following termo

"Every person had the following fundamental duties

to himself and his decendents and to others.

(a) o respect and to act in the sgspirit of the

tonstitution

(b) to recognise that he can fully develop his
‘abilities ahd advance his true interests only
hy active participation in the development of

“he national community.

(c)

(d)

(e) o work according to his talents in soocially

useful employment and if necegsary, to create
for himself lepitimate opportunities for such

ocmp loyment ;

(f) to respect the rights and freedoms of others

ond to cooperate fully with others in the

‘nterests of interdependence and solidarity;

(g) to contribute, as required by law, according
to his mweans, to the revenues required for
'he advancement of the Republic of Vanuatu

and the attainment  of the nat%Pnal

objectives;
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(h) in the case of a parent, to support assist
ond educate all his children, legitimate and
in particular to give thoem a true

understanding of their fundamental rights and
duties and of the national objectives and of
the culture and cugstoms of the people of

VVanuatu;

(i) 'n the case of a c¢hild, to respecot his

parents.

It is-wmy opinion theretore that,'fhe customary adoption concept in

Aneityum is not in the Spirit of Vanuatu Constitution, because it
conflicts with the above provisos of the Vanuatu Conﬁtitution. It
has been proved in evidence in the Court that Mr Waineg was
customarily adopted. 8o that Francois Wanieg has the full right to

ownership of land from his adoptive father.

At the c¢onclusion of his case Mr”Wanieg introduced to Court two
statements belonging to his two witnesses who were not present in
Court, were read to Court by the TAFEA Island Court Clerk and were

accepted and marked M.TF.I. J&K.

One thing mentioned by the +two witnesgses statemcnts 1is that
according to the Aneityumese custom, ownership of land starts from
land to the reef. This concept is consistent with Mr Naukae's
.evidence. The legal defenitions ofland provided in the Land Leases
Act Cap 163 and the Land Reform Act Cap 123 have slight variations.
‘The defenition that suits the purpose of this «(discussion is
provided in the Land Reform Act Cap 123. Land is defined as

follows:

"Land" includes improvements therecn of affixed
thereto and land under water including land

extending to the sea of any offshore reef but no

further" and I quotle.

3¢
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Mr Wenieg two witnesses statement and the evidence of Mr Naukae and
his winess seem to agree with the legal defenition of land in
Vanuatu and therefore I accept their evidence that ownership of
land in Aneityum commences from land and includes reefs and

offshore reefs.

The last two witnesses that were c¢alled by Mr Wanieg gave very

 short evidence each and I do not wish to explore their evidenoce in

detail except to say that each witnhegs said Mr Wanieg is also a
custom owner of certain plots'éf land in Anelgauhat and that Mr
Wamieg is a real man Anelgauhat. En his cvlosing address, Mr Wanieg
says thatl, the evidenc: that he has called is proof that he is also
a "man Anelgauhat". He says that it is not only Mr Nagia and other
claimants who have ovnership right to Mystery Island. He says
therefore that Mystery Island does not belong to any partiocular
group or tribe but il belongs to all the people of Anelgauhat
Village.

THIRD CLAIMANT MR ROBEI T NARANELIEG

The third olaimant Rol ert Naraneheg also introduces himself as a
man Anelgauhat . He also tells gimilar story as told by Messrs
Nangia and Naukae on the formation of the Mystery Island. I do not
wish to restate what M) Naraneheg has stated for the simple reason
that, his story ocarri?s the some idea on the formation of the
Mystery Island. What is essential about Mr Naraneheg's evidence is
he gays Lthat NAVINVACA3 and NINYEC (lMystery Island) belong'to the

people of Anelgauhat.

Mr Naraneheg gives an history of inheretance right down to his
time. He says that, in his knowledge, he knows that Mystery Island
belongs to all the people and not to any particular person. That
his great great grand fathers from Lumai to Kdnida were also
fishermen for Chiefs Yaridowa, Nohoal and Ladela at different time.
Mr Naraneheg being the last claimant in this claim seems to have
the same opinion of ownership of the Mystery Island as that of
claimants Silas Naukae and Francois Wanieg. Their concern is there
is no posgsibility of individual ownership of Mystery Island but

that the island should be kept for the good of all the people in

Anelgauhat Village.
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The stories told by the original claimant, Claimnant 1 & 3 are
suggestive of the facl that within Anelgauhat Village, there were
and even today they lave various t{ribes having their own story
about the formation ¢( Mystery Island. This is why it may be
correct to infer that it was not possible for anyone person alone

to own land in the Anelgauhat area. 7This Court is dealing with the

Mystery Island and not the land on which Anelgauhat Village stands,
however, the Court see: a purpose for this. They did it to prove
" that they are all men ANAnelgauhat and not just from somewhere. The
Court algso noted that MHr Naraneheg does not identify his name on
the family trees he wvresented as @ell one will note from his
evidence that he does' not refer in his evidence to himself as "I"
but instead, he sgays, "We"”The reasons why he gave his evidence
this way is as he later said in c¢ross-examination by Mr Barry

Nangia that he does not claim for himself but for all the people in

Anelgauhat.

The next witness is #lr IVITAU SOPE who says that he is from
Anelgauhat Village and that his grand father Takije had tol@ him
that Takije was the on= who fished for the Chief. That Takije had

also told him that Yaulati was married to Pialau. Born to Yaufati ‘
and Pialau was girl b name EAAQ/,Lhat Fma married a man oalled(gﬁ
NESUA. Born to Ema and Nesua was the only daughter Takau. Takau
then married Kanida and born to them was Takije, Noveipeg and Sope.'
Witness Jope's story is nothing less than evidence of possessory

right to the Mystery I:land.

The last witness callrd by Mr Naraneheg gives almost the same
evidence ags that of Mr IVITAU SOPE and so I do not wish to say any

more about it. A

Mr Naraneheg summed up his evidence by making a closing statement

and says that he has presented to the Court, two family genealogy
diagrammes. It is interesting to see how Mr Naraneheg presented his i\f
case. 1f one observes his family trees exhibits "D" and "“E" you #i
cannot find Mr Naranehcg's name. Infact he says in Exhibit "E" just |
below the top right hand corner in read in that, that exhibit "E"

is Silas Naukae's family} tree structure. Then when you explore

Exhibit "D" which bares some of Maraneheg's family members as
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mentioned in his evidence, Mr Naraneheg's name cannot even be
traced. So that to trace Mr Naranehej:'s position on the family tree
(Exhibit "D"), one must go back to higs evidence to try to put him

in the picture.

Mr Naraneheg commences the second part of his evidence (gee M.F.I.

I.B.) by saying that, it is because of the stories, he had told in

" his evidence, (story about formation of IMystery Island) they know

that Mystery Island 1ig theirs, Mr Naraneheg uses the term "us"
rather then "me". He later clarified this in cross-examination why
he did not wish to use the terms "I and me", when asked by Mr
Nangia if he (Mr Naraneheg).éould identify which particular portion
of Mystery Island was or he ig now c¢laiming. In answer to'Mr Nangia

quegstion. Mr Naraneheg says something to this effeot:

"I wish to clarify again that when you claim, you
claim alone for the Island, I do not c¢claim for
any particular parlt. I c¢laim the whole Island. I
do not claim it for myse;f as you have done. I
claim for the Anelpgauhat people on the whole, I

do not claim for myself".

Then Mr Naraneheg commences on exhibit "B": with Lumae, an old man
who lived at Analue Village and that Lumae was then responsible for
the Nakamal at Analue Village. That Lumae was a bigman too for
Chief Yaridawa. That after Lumae -~ lhis son Nowaipeg inherited.his
father's land and fishing righte. 7That Nowaipeg also managed the
secred basket for Chief Yaridawa. that Nowaipeg was in possession
of the secred basket until arrival of the church in Anelgauhat in
1848. lle says that from Lumae to Nowaipeg, then to Takije then to
Kanida (pronouced Kanisa), they were all his great pupus (grand
fathers). He says that to place his name on the family tree would
be hard. he gays that this does nol mean however that he is not
from Anelgauhat Village. That due to this, he is also the owner of

Mystery Island. This is the end of all the evidence called in the

Mystery Islandvland claim.

T et e S R R R e e
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Having thoroughly canvassed all the evidence before this Court, T
wish to briefly discuss what I think is the case with ownership of
Mystery Island is. Under the English concept of co-ownership it is
possible for two or wmore persons having simultaneous enjoyment of

land. In a co-ownersbip situation, four unities must be present.

they are unities of possession, interest, title and time. Unit? of
posgsesggion is common t2 all forms of co-ownership. Each co-owner is ‘
ag much entitled to possession of any part of the land as the(;il
others. N co-owner cannot poinE to «any specific part of the land
and claim as his own, if he did there would be separate ownership

{ t

and nol co-ownership.

! In the unity of interest, each joint tenant is the same inrextent,
nature and duration, for in theory of law they hold but one estate. «
The unily of interest, has important consequences. Each joint ’
tenant has the whole of the property, such things as rents and ’
profits are to be equally divided bLetween them. There ocan be no
joint tenancy between those with i;terests of a different nature. r
There cannot be no joint tenancy between those whose interegg are
similar but of duration. Any legal act for instanoge in conveyanocing
or a lease regarding the land must require participation of all

joint tenants -~ Leek ai1d Moorlands D.S. -V- Clark [1952] 2 QB 788.

Then in the unity of title, each joint tenant must olaim»his title
Ls jo the land under the same act or document. This requirement is
.éatisfied if all the tenants acquired their rights by the same
conveyvance or if they sgimultaneousiy took possession of land and

acquirned title to it by adverse possgession.

"The lL.aw of Real Property, Sir Robert Megarry and H.W.R,
Wade" pages 419-421. '

Unity of time requires that each tenant must vest at the same time. o
There are two exceptions to the necessity for unity of time in

conveyance to uses and gifts. I do not see these appropriate in my

discussion in the Mystary Island Land Claim.
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The Vanuatu Constitution providea that, "all +the 1land in the
Republic of Vanuatu b:longs to the indigenous ocustom owners and
their decendents". In the case before me all parties have ‘proved
they are all men Anelgwhat. They have also proved their decendents
were also men Nnelgauhat and thus I find that non of those who have
“oclaimed individually own Mystery Island. I find however that,‘each
claimant and those trihes whom they represent and all the customary
owners of Anelgauhat Village are co-owners of Mystery Island. This

being the case, 1 make the following findings.

]

FINDINGS
1. I do find accovding to the evidence before this Court that,
the original Claimant, the first, second and third

claimants all “rom Anelgauhat Village.

2. There 1is no s«such thing as individual ownership ofi{the
Mystery Island as claimed by the original claimant Barry

NMangia.

3. That acoording to the Aneityum custom, ownership of 1land

commences from land to the rcef.

4. That although Francois Wamiep was adopted by his adoptive
father Namoted (his real father being Willie Kopitana) and
in accordance with the Constitutional provision I have
refered to in the body of my judgement has right to

ownership of property ig much the same as a natural child.

5. That according to evidence of Mr Naukae, nobody owned the
llystery Island and that even before arrival of the first
missionaries in 1848, nobody was gsole owner of Mystery

1sland.

6. That, in accordance with the weipght of all the evidence,
all claimants and those whom they represent and all the

custom owners of Anelgauhat Village have jointly owned the

llystery since its formation.
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That at vqrioua points @f their Chiefly reign, the

‘Paramount Chicfs of Anelgauhat Village adminstered the

Myatery Ialand for his people but he was not a custom owner

alone.

That this beiny: the case I make the following Declarations.

(a) that all the claimants and those whom they represent
and all tle custom owners of Anelgauhat Village are

co-owners of Myster§ Island.

(L) that Mystery Island be placed in the hands of the Chief
of Anelgauhat Village (currently Chief Henry Naulita)
who shall arrange with other dhiefs of Anelgauhat

Village to egtablish a committee to administer and run

the Mystery Island Project.

(¢) that the pireceding sub—paragraph (b) of paragraph 8 is
only applicable where there is no committed already
establishec¢ for purposes of admink?%:%jand running the

Mystery Island Project.

That all the co»-owners shall meet the cost of publicatipn

hos Cogle

{
of all service messages incurred A0d Ov” Oi

+o Al val o &t VT70,000

Parties have 30 Days to Appeal.

Dated this 7th day of October, 1994.

S. LENALIA
Senior Mapgistrate
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