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National Retirement Benefits Scheme Act 2010 Section 1

NATIONAL RETIREMENT BENEFITS SCHEME ACT
2010

Act No. 41 of 2010
AN ACT TO PROVIDE FOR THE ESTABLISHMENT AND

ADMINISTRATION OF THE NATIONAL RETIREMENT BENEFITS
SCHEME AND RELATED MATTERS

| assent,
GEORGE TUPOU V,
1%'October 2010.

BE IT ENACTED by the King and the Legislative Assembly of Tomgahe Legislature
of the Kingdom as follows:

PART | - PRELIMINARY

1 Short title and commencement
(1) This Act may be cited as the National Retirenigemefits Scheme Act 2010.

(2) This Act shall come into force on a date todeelared by His Majesty’s
Cabinet and notified in the Gazette.

2 Interpretation
In this Act, unless the contrary intention appears-
“Act” means the National Retirement Benefits Scheme2AtD;
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Section 2

National Retirement Benefits Scheme Act 2010

“active membel means a member in respect of whom a contribution
respect of insurance employment under the Act waid during the last
financial year;

“amount of wages for the month means the amount of wages earned by an
employee during a month of his employment;

“account’ means the member’s account in respect of insarabiployment
or voluntary contribution under this Act maintainda/ the National
Retirement Benefits Organisation;

“Appeal Board” means an ad hoc National Retirement Benefits ®ehe
Appeal Board established under section 48 of tlois A

“balancé€ means the amount standing to the credit of thenbesr of the
Scheme;

“beneficiary” means a person entitled to benefits under this Ac

“Board” means the National Retirement Benefits Schemado&Directors
established under this Act;

“Chief Executive Officer’ or “CEO” means the Chief Executive Officer of
the Organisation appointed by the Board in accaréavith section 7(1)(c);

“certificate of exemptiorf means the certificate issued by the Board to a
complying scheme under Part V of this Act;

“child” means a legitimate biological child, stepchildidaa legally adopted
child and shall include a posthumous child of a tmem

“complying schemé& means a retirement benefits scheme in existendhe
date of coming into fore of this Act that is caef by the Board as complying
with the conditions in sections 34 and 35;

“contribution” means the sum payable to the Organisation by way
contributions specified in section 20;

“contribution schedule’ means the schedule provided by the Organisation
for the purpose of the collection of contributions;

“date of entitlement means the date on which a member of the Scheme
qualifies for a benefit in accordance with the psmn of this Act;

“date of entry’ means in respect to any member of the Scheméirgiaeday
of the month in which the first contribution is e to the Scheme on his
behalf;

“Director” means any Board member;

“domestic worker’ means a person employed in connection with thekvef

a private dwelling-house and not in connection Witk trade, business or
profession carried out by the employer in the dwegthouse such as cook,
house-worker, child’s nurse, gardener, laundry warkecurity officer, or a
driver of a vehicle licensed for private use;
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National Retirement Benefits Scheme Act 2010 Section 2

“earnings’ means all emoluments due to an employee in resgfeservices
performed under a contract of service whether gaity, weekly, fortnightly,
monthly or at any other intervals, and shall inelahy bonus, commission or
allowance payable by the employer to the employéetiner such bonus,
commission or allowance is payable under his ceohtrar service or
otherwise, but does not include-

(@) overtime payment;

(b) gratuity;

(c) retrenchment, redundancy or termination payment
(d) retirement benefits;

(e) any sums payable by an employer, whether or pmescribed by
legislation, in respect or sickness, maternity orkarelated injury;

() any travelling allowance or the value of anyviel concession or
benefit; and

(g) any payments made by an employer to an emplimydReimbursement
or expenses incurred for the purposes of his empboy;

“employe@ means any person aged 15 years or more and agee65, not
being a person of any of the description speciiirethe First Schedule, who
works for an employer in Tonga under a contractea¥/ice or apprenticeship
whether written or oral, expressed or implied, femuneration, and includes
a Tongan subject employed under a contract of semtered into in Tonga
as a master or member of the crew of any vessels @aptain or member of
the crew of any aircraft, the owners of which havelace of business in
Tonga;

“employer’ means any person, partnership, enterprise, uakieg,
organisation or body corporate employing an emmoyader a contract of
service or apprenticeship, whether written or oearessed or implied for
remuneration; and includes the owners of the vessalrcraft referred to in
the definition ‘employeé;

“financial year” means the period from 1 July in any year to 30eJin the
following year;

“Fund” means the Fund established under section 9;

“inactive memberl’ means a member in respect of whom no contributras
paid in the last financial year;

“insurable earnings means the earnings on which liability arises foe
payment of contributions under this Act;

“insurable employment means employment in respect of which
contributions are payable under this Act;

“intermediate employel’ means a person who employs employees to work
for another employer;
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“liquidator ” means a person appointed or assuming the posifibiquidator,
receiver, trustee-in-bankruptcy, mortgagee-in-pgssa, or executor of a
deceased’s estate;

“Medical Board” means a medical board established in accordante w
section 44 of this Act;

“member’ means a person registered as a contributor tStheme;

“member’s account means the account established for a member ®vec
all compulsory contributions and interests;

“minimum sum” means the sum declared by the Board under sedfp
“Minister” means the Minister of Finance;
“Organisation” means the National Retirement Benefits Orgarosati

“outworker” means a person to whom articles are given to beerup,
cleaned, washed, altered, ornamented, finishguhjreel or adapted for sale in
the person’s own home or on other premises not rutide control or
management of the person who gave out the maternialgicles;

“pension agé means the age of 60;

“pensionef means a person receiving a pension or installmewter this
Act;

“permanent and total disablemerit means a condition as a result of which
a member is medically certified to the satisfactioh the Board as
permanently incapacitated to such an extend as tnhble to earn from his
usual or any other suitable occupation more thatbind of the normal rate
of earning in this occupation;

“prescribed beneficiary’ means the person, at the date of death, is ndedna
by the member, or if no such person, then to —

(@) his spouse, if none;
(b)  his child or children, or if none;
(c) his father or mother;

“rate of interest’ means the rate declared by the Board as theestteate to
be credited to the accounts of each member;

“Schemé means the national retirement Benefits Scheme;

“statement of account means the statement of account issued by thedBoar
to each member;

“total balance’ means the accumulated total of —

(a) all contributions paid by and on his behalfrespect of insurable
employment and any interest added from time to;time

(b) all contributions and interest in his voluntaigcount, if any;
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National Retirement Benefits Scheme Act 2010 Section 3

(c) any amounts transferred to his account in eespf periods of
exempted employment in a complying scheme; and

(d) less any deductions due and outstanding uredgios 10(5);

“voluntary contribution” means the contribution paid by voluntary
contributors;

“voluntary contributor ” means a person who registers with the Scheme as a
voluntary contributor; and

“wages has the same meaning as “earnings”.

PART Il - ADMINISTRATIONOF THE NATIONAL
RETIREMENT BENEFITS SCHEME

3 Administration of the Scheme

(1) There shall be a National Retirement Benefitgaisation to be in charge of
the National Retirement Benefits Scheme in accarglavith this Act.

(2) The general direction and supervision of thgabdrsation shall vest in the
Board.

(3) The Board members shall act in good faith mlblest interests of the Scheme
and in accordance with the Act.

4 Status of the Organisation

(1) The Organisation shall be established as amnautous body accountable to
the Minister and with the responsibility of implentieg this Act.

(2) The Organisation shall be a body corporate wéhpetual succession and a
common seal and shall have all rights and dutiesladdy corporate.

(3) The Organisation may sue and be sued in itgsocate name and may enter
into contracts and may acquire, purchase or leeggety and may convey,
assign, transfer, mortgage or otherwise disposearyf real or personal
property or any interest vested in the Organisatipon such terms as the
Board determines to be appropriate in the circuntgts of each transaction.

5 Establishment and constitution of the Board
(1) The Board is hereby established.
(2) The Board shall be appointed by the Ministet sinall consist of-

(@) three persons representing employee membéhnge &cheme;
(b) three persons representing employer contrisutothe Scheme; and

Kingdom of 5“@ Act No. 41 of 2010 Page 11
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National Retirement Benefits Scheme Act 2010

®3)

(4)
®)

(6)
()

(8)
9)

(c) one person with relevant experience and quaatifins who shall have
no right to vote as a Board Member.

The employer and employee representatives sball elected by the
contributing employers and employees respectivetyl dahereupon are
appointed by the Minister.

Provided that the first such election shall be rettbngst the employers and
employees eligible under this Act for compulsorytisgpation in the Scheme.

Provided further that employees of the Organisasball be ineligible for
election to the Board.

Members of the Board shall be appointed farmtof three years.

Directors may be re-appointed after expirylddit term of office for up to a
maximum of two full terms whether or not these @asecutive terms.

Provided that regulations shall prescribe the laillity of a member of the first
Board to participate in elections for the secondro

The Board shall elect the Chairman.

Directors shall be paid such remuneration, ellang and subsistence
allowances as the Minister may determine.

The CEO shall perform the function of Secretrthe Board.

Upon cessation of office of a Director, othesavthan on expiry of his term of
office, the Minister at the earliest opportunitydain any case, within thirty
days, shall appoint a replacement Director wholsbalthe next eligible
person under the last held election for employegroployee representatives,
or a person appointed by the Minister under subeeg2)(c), as the case
may be, and the duration of the appointment skeafbb the remaining part of
the term of the former Director.

6 Resignation, disqualification and termination of office

(1)

A Director shall hold office until the date-

(a) of his resignation by notice in writing to tB&airman or, in the case of
the resignation of the Chairman, by notice in wgtto the Minister;

(b)  of his death;

(c) on which he is declared bankrupt under anyriglating to bankruptcy,
or a court finds him guilty of a criminal offences;

(d) on which he is certified as mentally or phyBicancapable of fulfilling
the office of Director;

(e) of his removal in accordance with any procesladopted by the Board
for the appointment or removal of Directors for gistent non-
attendance at duly called meetings of the Board,
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National Retirement Benefits Scheme Act 2010 Section 7

Provided that a Director shall be deemed to hawatea his office upon his
failure to attend three consecutive duly called tmgs of the Board without
the prior permission of the Chairman; and

(f)

of expiry of his term of office.

(2) No person shall be appointed or remain a Darect

(@)
(b)
(c)
(d)

who has an undischarged bankrupt;
who has been convicted of an offence;
who is or becomes a member of the Legislatisseibly; or

who has, in the case of a person having primiesk qualifications,
been disqualified or suspended from practicing grsfession by the
order of any competent authority.

7 Rights and duties of the Board
(1) The Board shall perform the following duties to

(@)

(b)

(c)

(d)

advise the Minister on appropriate plans far tmplementation and
development of the Scheme both on its own initeaéwd in response
to specific requests from the Minister;

manage the Fund as Trustee and approve thenmemd expenditure
accounts,

Provided that the Board members shall not-
()  make profit for themselves from the Fund;

(i)  put themselves in a position where there isoaflict between
their duty to the members and their own personat@sts; or

(i) take advantage of information gained as astes;
appoint staff for the administration of the 8cte consisting of —

() a Chief Executive Officer with such duties d® tBoard may
delegate; and

(i)  such other staff as are, in opinion of the fahanecessary for the
efficient and effective administration of the Scleenncluding
inspectors having the powers set out in section 26.

adopt personnel and remuneration structureghi®rorganisation that
are not less favourable in their entirety than ¢happlying to public
servants;

Provided that the conditions of service for the @igation shall be
approved by the Minister;

Provided further that the Organisation shall beeaployer within the
meaning of this Act;

Ringdom of 42,
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(2)

(e) determine applications for exemption by retieetbenefit schemes in
existence at the date of introduction of this Aod&o review the
reports submitted by approved complying schemes;

()  determine benchmarks for the Scheme’s operation
(g) maintain communications with registered empteyand employees;

(h)  consider and make recommendations to the Minisiating to changes
in contributions or benefits under the Act;

(i) co-opt suitably qualified persons to advise tBeard and sub-
committees established by the Board and to incpeiditures for this
purpose;

() determine the Organisation’s administrative enges on submissions
by the CEO;
(k) consider and recommend draft Regulations ate$ fior approval;

()  arrange for actuarial review of the Schemeexpiired and at intervals
of not less than five years;

(m) submit to the Minister annual reports on theraton of the Scheme;
and

(n)  do any other act authorized under this Act.

In any instance of submitting proposals to tHeister for changes in
contributions or benefits, or commenting on anyhspioposals referred to it,
the Board shall attach an actuarial report, oregsivalent, on the financial
implications of the proposals.

8 Procedures of the Board

(1)

)

®3)

(4)
()

(6)

(7)

Subject to this Act and any Regulations madieuiit, the Board may regulate
its own procedures and shall have the power to malks for the conduct of
its proceedings.

Board meetings shall be convened on a minimfiome meeting per month to
consider the Organisation’s performance and othatters within the
responsibility of the Board.

The Chairman has the right to convene meetatgany time as required to
carry out the Board’s duties expeditiously.

Any four Directors present at a meeting shaiistitute a quorum.

Resolutions of the Board shall be carried byonitgy voting and in the case of
an equal number of votes; the Chairman shall halecaling vote.

In the absence of the Chairman at a meetinghefBoard, the members
present shall appoint an Acting Chairman for thaetimg.

A Director shall not communicate or reveal fy @erson or any organisation
any facts or information of any kind acquired bynhas a member of the
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National Retirement Benefits Scheme Act 2010 Section 9

Board except as may be required for the due digehaf his duties as
Director.

(8) A Director having directly or indirectly by hself, his spouse or children, or
any other person, any interest in agenda itemsilgiests to be discussed by
the Board or in Committees of the Board of whichisheember shall disclose
to the Board or the Committee, as the case mathbdact of his interest and
the nature thereof as soon practicable after tlewaet fact has come to his
knowledge and shall absent himself with the penmms®f the Chairman
when such agenda items come under consideration.

PART Il - FINANCIAL PROVISIONS

9 Establishment of the National Retirement Benefits Fund

(1) For the purpose of the Act, there shall beldistaed the National Retirement
Benefits Fund, into which shall be paid-

(@) all contributions required to be made undes Aut;

(b) moneys earned or arising from any investmemopgrty or other
transactions, mortgages, charges or rents vestheé i@rganisation;

(c) any fines, surcharges, or other payments dibadrganisation under
this Act;

(d) any sums paid by the Government, or other lmdyodies, to finance
the initial implementation of the Act or to enaliléo meet all financial
obligations specified in subsection (2); and

(e) any other income or payments due to the Fund.

(2) The Fund shall be expended for the purpose of-
(@) meeting all payment required to be made uridsrAct;

(b) investments under this Act, including the exg@m incurred in
undertaking the investments;

(c) payment of life insurance benefit;

(d) meeting all expenses, costs and expenditurepedy incurred or
accepted by the Board in the execution of its pevaed duties; and

(e) repayment of advances or loans obtained by Bbard for the
implementation of this Act.

10  Purpose of the Fund

(1) Subject to this Act, the Fund shall provide dfite in respect of the
retirement, permanent total disablement or thehdefta member of the
Scheme, as specified in this Act and Regulations.

Kingdom of 5“@ Act No. 41 of 2010 Page 15
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Section 11
(2)
)
(4)
(5)
11

12

13

The Organisation shall maintain individual asets for each member and
shall credit all contributions paid by and on bélwdlthe member and any
interest as specified in section 15 for the purpmisaibsection (1).

The Fund shall pay benefits, other than lifsurance, from individual
accounts of a member in the form of instalmentsaolump-sum or a
combination of both.

Life insurance benefits shall be payable in pugnms from the general
revenues of the Fund.

The Organisation shall deduct from the accair@ach active member, other
than a voluntary contributor, in respect of eaciafficial year the premium for
life insurance as may be prescribed by the Boaddtlaese premiums shall be
credited to the general revenue of the Fund.

Bank accounts of the Organisation

(1)

(2)

®3)

The Organisation shall establish and maintaochgank account or accounts,
as determined by the Board, for the purpose offittencial management of
the Scheme and its general revenue.

The bank account of the Organisation shall l@ntained at the National
Reserve Bank of Tonga, or other bank licensed gyNé#itional Reserve Bank
of Tonga or other bank licensed to operate in timg#om, or in the case of
overseas accounts, those banks approved by thendbiReserve Bank of
Tonga.

The Organisation’s account or accounts sigiegashall be such persons as
may be authorised by the Board for that purpose.

Investment for the Fund

(1)

(2)

The Board shall invest all monies available iforestment as prescribed by
Regulations.

The Board shall devise investment strategiesirfeestments of the Fund,
including investments in other countries that meeteria for trustee
management of retirement benefit funds.

Provided that the Board shall request approval undertaking overseas
investments from the National Reserve Bank of Toagd that any such
approval shall be given for periods of not lessitbae year.

Exemption from tax

No tax, duty, levy, or any other Government impebkall be payable by the
Organisation on Fund monies, including investmeanhiegs.
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Administrative expenses

All expenses properly incurred in the implenagion of this Act and the
administration of the Scheme shall be paid ouheffund.

The costs incurred in implementing the Act athinistering the Scheme
shall be deducted from the income of the Scheme.

Notwithstanding subsection (1), expendituresynize incurred by the
Organisation out of the Fund up to such amountscpiteed by Regulations.

Declaration of the rate of interest

Subjects to this Act, at or before the end atrefinancial year, the Board
shall, with the approval of the Minister, declareate of interest in respect of
that year that shall be credited at such ratelsdddtal amounts recorded as in
each member’s account, including voluntary accquatt$he commencement
of the financial year, as prescribed by Regulations

Provided that no rate on interest shall be decl@réde repayment of any
sums advanced by the Government under sectionid isrovided for to the
satisfaction of the Minster.

Notwithstanding the provisions of subsectid) Wwhere benefit entitlement

arises under the provisions of this Act and isdahlculated, interest shall be
first credited to the accounts in respect of thaogefrom the beginning of the

financial year to the end of the month preceding diate of entitlement in

accordance with the rate of interest declared leyBbard for the preceding

financial year, regardless of the fact that thee rat interest subsequently
declared by the Board in respect of that finangér may be greater or less
than this rate.

Advances by the Government

If the Organisation is unable at any time tg pay sum that it is liable to pay
under the provisions of this Act, the Board shalbmit a request for
assistance to the Minister with full information tve financial shortfall and
proposals for the repayment of any future briddoams from Government.

The Board shall enter into an agreement wighGlovernment on a repayment
schedule in respect of any sums of any sums saaddaby Government.

Auditing of accounts

The Board shall have accounts prepared, wtthonmonths of the end of the
financial year, or within such further time of mabre than one month as the
Minister may approve, in such form and includingdiidnal information,
statements and reports as required by the Ministerspect of that year.

14
1)
(2)
(3)
15
1)
(2)
16
(1)
(2)
17
1)
Kingdom of

Tonga

Act No. 41 of 2010 Page 17



Section 18

National Retirement Benefits Scheme Act 2010

(2)

®3)

(4)

Provided that the Minister may request the preparaif interim accounts for
any period as he may determine.

The account shall be submitted to the Auditer&dal or another approved
auditor for an audit to be completed within six nf@nof the end of the
financial year or of the period covered by the ats, if shorter.

The Minister shall within ten working days asmpletion of the audit cause
the accounts to be submitted for tabling in theislative Assembly during its
session on the first available sitting day.

The reports under subsection (1) shall incladeport by the Board on the
investments of the Fund.

18 Actuarial review

(1)

(2)

®3)

At interval of five years, or such shorter pels as the Board may determine,
an actuarial review shall be conducted into the-atmn of the Scheme.

The actual report shall be considered by thar8aand forwarded to the
Minister with the recommendations of the Board.

The Organisation shall provide members witloinfation on the findings and
recommendation of the actuarial review.

PART IV - CONTRIBUTIONS TO THE SCHEME

19 Liability to contribute

(1)

)

®3)

(4)

Subiject to this Act, every employer having onenore employees, other than
those in respect of whom the Board has issuedtidicate of exemption, and
his employees shall be liable to contribute toShheme.

Every employer and to whom this Act applies lishiagister with the
Organisation within such time and in such manneinaprescribed by the
Regulations.

Where any person registered as an employendatdo cease being an
employer he shall notify the Organisation as saopracticable.

Where employees are employed through a subvamdot, the following shall

apply-

(a) the contract between the principal employer #mal sub-contractor
shall included the name and address of the emplelgeris responsible
under the Act for the registration of employees vane assigned for
work under the contract and the payment of contiobs;

(b) the responsibility of the principal employer ynae transferred to the
sub contractor or another person through specifavipions of the
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relevant contract, but, in the event of a defaultttee part of the sub-
contractor or other person, as determined by thgadsation, the
principal employer shall be liable in all respeatsrespect of the
employees concerned; and

(c) the relevant contract shall be made availabteirispection whenever
requested by an inspector appointed under sectoof 2his Act or
other competent official and a copy shall be lodgeidh the
Organisation if requested in writing by the CEO.

20 Payment of contributions

(1)

(2)
3)

(4)

()

A contribution consisting of both the employertontribution and the
employee’s contribution shall be payable by the leygy for each month in
respect of the whole or part of which wages areapkyto the employee and
not otherwise.

The contribution shall be calculated on the amt@f wages payable to such
employee by such employer at the rates specifitldersecond Schedule.

Subjects to this Act, all contributions shak Ipayable monthly unless
otherwise prescribed by Regulations.

All monthly contributions shall be payable inetend of every month, but
where the employment is for a period of less thamoath, on the last day of
the employment.

Where two or more contributions are paid inpexs of the employment of
one insured person for the same month they shaltdwmted as single
monthly contribution.

21  Payment of contributions

(1)

(2)

Subject to this Act, the employer shall be ttedi to deduct the employee’s
contribution form the employee’s wages for paymenthe Fund and notice
of such deduction shall be furnished to the emmdgenriting.

Provided that-

(@) no such deduction shall be made from any watfesr than that which
related to the period or part or the period in eespof which the
contribution is payable; and

(b) where the employer has failed to deduct and they employee’s
contribution under this section, the employer shallresponsible for
paying the employee’s outstanding contribution wiib right of
recovery from the employee.

Notwithstanding any contract to the contracttiie contrary, the employer
shall not be entitled to deduct the employer’'s gbation from any wages
payable to an employee or otherwise to recoveoinfhim.
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22

23

24

25

(3) Any sum deducted by the employer from wageseurttlis Act shall be
deemed to have been entrusted to him by the enplfyrethe purpose of
paying the contribution in respect of which it veieslucted.

Recovery of contributions from an intermediate e mployer

(1) An employer, who has paid a contribution inpext of an employee
employed by or through an intermediate employesutr-contractor, shall be
entitled to recover the amount of the contributsanpaid (that is to say the
employer’s contribution as well as the employe@ntabution, if any) from
the intermediate employer or sub-contractor, ascdse may be, either by
deduction from any amount payable to him by thegipial employer under
any contract, or as a debt payable by the intermtedemployer or sub-
contractor.

(2) The intermediate employer or sub-contractoil db& entitled to recover the
employee’s contribution from the employee emplopgdor through him by
deduction from wages and not otherwise.

Late paid contributions

Contributions shall be payable in respect of an leyge form the month the
employee enters into insurable employment and soclributions are payable as
arrears even though the employment to which thisafaplies or the employees have
not been registered with the Organisation.

Provided that-

(@) An employer who has paid arrears of contrimgio respect of an employee
will only be entitled to recovered from the wages/able, notwithstanding
the proviso to section 21(1), the employee’s sludréhe contributions due
within a maximum of the last proceeding six mong®r to the date of
payment; and

(b) The Organisation shall arrange for the deduactid such arrears of the
employee’s share by the employer over a periodHerpurpose of avoiding
financial hardship to the employee.

Method of payment of contributions
The Minister may prescribe method of payment oticbations by Regulations.

Employers to furnish returns

(1) Every employer shall submit to the Organisatisnch schedules returns
relating to persons employed by him as requireRégulations.
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(2)

3)

The Organisation may require an employer or attner person where it has
reason to believe that a return should have bebmittied, to furnish such
particulars as it may consider necessary to deterrthe extent, if any, of
liability to contribute to the Fund on behalf oktbmployees.

Every employer shall maintain such registerd ascords in registers and
records in respect of employment as may be prexthbly Regulations.

26  Appointment and powers of inspectors

(1) The Board shall appointed inspectors and ifsem® with identification.

(2) Inspectors shall have the power to —

(a) enter at reasonable times, all premises whegyerson or persons are
believed to be engaged as employees, and any pite only with a
court order;

(b) examine all documents relevant to participatiorthe Scheme and if
necessary to remove such documents as are esseatidhe
investigations;

(c) question and take statements in writing fronrspes, including
employer, employees and their staff;

(d) give official warnings to persons who are iedorh; and

(e) compile official reports and statements ofitierestigations.

(3) An employer, within normal working hours shptbbduce for inspection the
records and copies of contribution schedules orathgr documents relating
to liability to contribute, for inspection if regsted by an inspector.

27 Determination of contribution liability in certa in cases

(1) The Organisation may determine on the basisfofmation available to it,
the amount of contributions payable in respect i employees of an
employer where-

(@) the employer has defaulted under this Act; and

(b) the Organisation has been obstructed in theceseeof its functions.

(2) The determination made by the Organisation umsdésection (1) shall be
sufficient proof of a debt for recovery under sect?8.

28 Recovery of contributions

(1) Any contribution or other amount payable uniikés Act may be recovered as
a debt due to the Organisation.

(2) A liquidator shall be required to inform the danisation in writing within
fourteen days of his appointment or assumptiomisfriesponsibility and shall
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®3)

(4)

®)

(6)

()

(8)

not, without leave of the CEO, make any distribaitiof such property,
business or estate until receipt of a claim byQ@nganisation.

The CEO shall notify the liquidator in writingf the amount of any unpaid
contributions and payable from the assets in thesgesion or control of the
liquidator and such notice shall be served by tlmga@isation within two
months of being served with a notice under subse¢s).

Subject to subsection (5) a liquidator shallasde out of the assets and the
proceeds of sale of any asset (s) of the empldyemtount notified by the
CEO under subsection (3) to the extent that susbtasre available for this
purpose, and shall be liable to the extent of thmeumt set aside for the
contribution due by the disposal of the employasset(s).

Nothing in subsection (4) shall prevent thaiilitator from paying any debt
that has a legal priority over the contributionfened to in that subsection.

The liquidator shall before distributing anysess under his control, obtain
from the CEO a certificate to the effect that tlemtdbutions payable under
the provisions of this Act by such person out of astate under his control
have been paid to the satisfaction of the Board.

If any distribution is made by the liquidatoritiout first obtaining a
certificate under the provisions of subsection {Bgn such person shall be
personally liable for any unpaid contributions tthge with any surcharge
payable under the provisions of section 29.

Where two or more persons are liquidators gpeet of a defaulting employer
or deceased the obligations and liabilities under section shall apply to all
the liquidators but may be discharged by any ofithe

29  Surcharge on late paid contributions

An employer shall be liable to pay a surcharge be total amount of all
contributions not so paid by him at the rate oe2 gent in respect of each month or
part of each month after expiration of the periddl® days following the month
concerned.

Provided that —

(@

(b)

in any case where the surcharge is calculatdelsa than $5, the surcharge
payable shall be $5; and

the Organisation may remit in whole or part Hraount of the surcharge
where the employer shows good cause for the delagniitting contributions
to the Organisation.

30 Unpaid contributions deemed to be paid

(1) Where any employer fails to pay any contribaitiequired under this Act, the
Board may credit to the employees’ account the amsopayable by the
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(2)

3)

employer to the Organisation and shall charge sunbunts to the general
revenues of the Organisation if-

(@) such failure was not due to the consent okthployee concerned;
(b)  deduction were made from insurable earningh®Employee; or

(c) there is no prospect of recovery of the amounpaid within a
reasonable time.

The amount so credited to a member account bhalleemed to have been
paid in respect of him on the date of which sucéditris made unless
otherwise determined by the Board.

Nothing in this section prejudice the righttbé Organisation to recover the
amount of such contributions together with any Barge due under this Act
from the employer and to credit the amounts reaeto the general

revenues of the Fund.

31 Voluntary contributors
(1) Subject to this Act, any person, or any catggof persons as may be
prescribed, including citizens of Tonga living oseas, may apply to the
Organisation to contribute to the Scheme on thwin behalf or on behalf on
another person.
(2) Voluntary contributors shall comply with theepcribed levels and methods of
payment of contributions to the Scheme.
(3) Persons exempted under paragraph 5 of theStrstdule shall not be entitled
to become voluntary contributors.
32  Statement of account
The Organisation shall issue statement of accoanmémbers and voluntary
contributors at annual intervals and when requetstetb so in writing by members
and voluntary contributors.
PART V - EXEMPTION OF COMPLYING SCHEMES
33 Entitlement to exemption
(1) The Retirement Fund established under the éteént Fund Act 1998 shall
be exempted from the provisions of this Act.
(2) The Board may issue a certificate of exemptrom liability to contribute to
the Fund to an employer and employee if satisfiedt t
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©)

(4)

(a) the employer has before the effective datehisf Act established a
retirement benefits scheme which, provides benefipgivalent to or
better than those provided under this Act; and

(b) the employer and trustees of that retirement fooncerned undertake
to make the necessary changes in the rules ofstteme within a
timescale set by the Board, in the order to confarthis Act on the
exemption of retirement benefit schemes.

The Board shall give the employer of a retiratnehich is not exempted
under this section, notice that it is not so exedpthereupon-

(@) the provisions of this Act shall apply to himdahis employees from a
date specified by the Board;

(b)  no contribution shall be payable to the Funthie month in which the
Board so informs the employer; and

(c) there shall be no liability for contributions the Fund whilst an appeal
of the decision of the Board is under consideration

An exempted retirement benefit scheme havd kegfitiements that are equal
to or better than those specified in this Act, aslolg life insurance, and
without rights to withdraw any part or the wholeioprto the date of

entitlement to benefit.

34  Conditions for complying schemes

(1)

)

An employer who provides a retirement benefttesne for his employees
may submit an application for exemption from cdniting to the Scheme in
the prescribed from within one month of the effeetilate of this Act, or such
longer period as the Board may determine.

The Board may on an application for exemption-

(@) issue an employer with an interim certificatt exemption with
required modifications; and

(b) issue a final decision on the application foemption as soon as
practicable.

35 Employee’s credit on leaving a complying scheme

(1)

Where an employer who is a member of a comglgcheme ceases to
participate in such a scheme or an employee |lemvesnployment or ceases
to contribute to a complying scheme without beimgitied to a pension
benefit, the amount of the employee’s credit inhsacheme that represents
contributions to such retirement benefit schemé lbgtthe employer and the
employee since the date of coming into force of #ét, together with any
interest thereon, shall be transferred to the Funthin one month or such
further period as the Board may specify.
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(2)

Provided that the employer and employee concerneg, by mutual
agreement, elect to transfer to the Fund additi@mabunts or all such
amounts standing to the credit of the employeehm tetirement benefit
scheme as represents the contributions paid tostidme before the date of
coming into force of this Act.

Notwithstanding the provisions in this sectamd section 36, where credit is
transferred to the Fund; the Board, may, upon peadia written request by a
member, or in the case of his death, his presctieaeficiary:

(@) transfer amounts from a complying scheme; and

(b) if the transfer has been completed, deterntiae the various accounts
held in the name of the member or the prescribedfi@ary may be
combined in either the Scheme or a complying schiemthe purpose
of providing the best possible benefit.

36  Transfer within same group of complying scheme

(1)

(2)

3)

(4)

(5)

Where an employee-

(@) transfers from employment, that is certifiedaasomplying scheme, to
employment under another employer of the same,pgand where
such transfer is permitted by the rules of suclclese, continues to
contribute thereto on the same terms and condjtismsh employee,
shall not be deemed to have left an employment; and

(b) in accordance with the rules of such a schethe,amount standing to
the credit of any employee consists in whole opamt of a policy of
life insurance such policy shall not transferredh® Fund, but shall be
dealt with in accordance with such rules.

Subject to the rules of a complying scheme,eamployee who takes up
employment with an employer with a complying schemay choose to
continue with or join the Scheme instead of the glgmg scheme, within one
month of commencing employment.

If an employee chooses to leave the Schemgaimda complying scheme,

contributions in respect of the employee shallbeiome payable to the Fund
but any amount standing to the credit of such eyg@oshall remain in the

Fund.

Where a complying scheme is wound up the amaiahding to an

employee’s credit in such a scheme that repressomgributions to such

retirement benefit scheme both by the employerthrdemployee since the
date of coming into force of this Act, togethertwény interest thereon shall,
be transferred to the Fund, and which amount thar®shall cause to be
credited to the employee.

Where the assets of such a scheme are notisnffto meet its liabilities, the
amount to be credited to the employee under subse@t) shall be reduced
in such proportion as the Board may determine.

Act No. 41 of 2010 Page 25



Section 37

National Retirement Benefits Scheme Act 2010

(6)

Provided that where the amount standing to theitcrefdany employee
consists of a policy of life insurance, such polghall not be transferred to
the Fund.

Where under sub-section (4) any amount of doutions paid after this Act
came into force is transferred to the Fund, the leyep and employee
concerned may, by mutual agreement, elect to #ansfthe Fund additional
amounts or all such amounts standing to the cidihe employee in the
scheme, and if the Board approves such transfer,ethployee shall be
credited with amount so transferred to the Fund.

37 Obligation of exempted employer

(1)

)

®3)

An employer who has received a certificate xémption in respect of this

Scheme-

(@) shall furnish the Organisation with such awdtliiecounts as the Board
may require in respect of the complying scheme;

(b) may amend the rules of the complying schemeh wite written
approval of the Board,;

(c) furnish the Organisation with such particulaf® those employees
contribution to this complying scheme as may besgibed by the
Board; and

(d) provide such information specified by the Orgation in respect of
persons entitled to benefits under the rules ottreplying scheme.

An employer of any complying scheme shall biejestt to the same offences
and penalties in respect of deductions or coniobstmade under this Act.

Any expenses incurred by the Organisation iforemg the obligations of
complying schemes under this Act shall be reimllitgethe Organisation
from the funds of such complying schemes on theslmdsuch membership.

38 Revocation of a certificate of exemption

(1)

(2)

The Board shall revoke an employer’'s certiicaff exemption where the
conditions for the certificate of exemption are ootre no longer met by the
employer unless the employer provides the Boardh wsatisfactory
explanations or information in writing.

Where the Board makes a revocation decisioretusuabsection (1) it shall-
(a) inform the employer of its decision in writing;

(b) make the decision effective from the date onictvhit considers
entitlement to the complying scheme status hasceasnd

(c) apply the provisions of sections 36(4) and &S)if such funds were
wound up from that date.
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(3) The employer and employees concerned shallabéelto contribute to the
Scheme form the date on which the certificate eheption was revoked.

39 Probation

Where an employee is precluded by the rules of ¢mgployment’s complying
scheme from contribution thereto during a specifiediod of probation or other
periods of non-qualifying service under the rulethe scheme, any sum standing to
such employee’s credit in the Fund which represeaitdributions to the Fund both
by the employer and employee since the date on hwisisch employment
commenced, together with any interest thereon| sdrakin in the members account
in the Fund.

PART VI - BENEFITS

40 Benefit entitlement

(1) Subject to this Act, the Scheme shall providmdiits to a member in the
following events —

(a) attainment of pension age, or any age betwgert@ and age 65, in a
lump-sum or installments;

(b) permanent and total disablement before peregen by payment of the
total balances held in the name of the member ar luimp-sum of up
to one third of the total balance and the remainderstallments;

(c) death before pension age, by payment of thed betlance held in the
name of the member or payment in a lump-sum urifes$¥eneficiary
requests in writing that the benefit due to himstiobe paid by a
lump-sum of up to one third of the total balance #me remainder in
instalments; and

(d) in the case of death before pension age ofveaathembers other than
voluntary contributors, a life insurance benefitiaigto the average insurable
earnings of all members in the last financial ypaoyided that the amount of
life insurance benefit shall be the amount dedigréhe Board and in force at
the date of death.

(2) Any member of the Scheme may nominate one oebeneficiaries.

(3) The Court upon application shall appoint a per® represent the beneficiary
if he is under 18 years of age at the date oflemntént.

41  Applications for benefits

Applications for benefits shall be submitted to theganisation in the prescribed
from with all documents and other information préssd by Regulations.
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42  Entitlement to benefits

(1)

(2)

®3)

(4)

®)

Subjects to this Act a member shall be entideage 60 or at any age up to
age 65 to claim a retirement pension if his totlbbce is equal to or greater
than the minimum sum in force at the date of eamignt as prescribed by
Regulations.

Where the total balance standing to the crefd& member is less than the
minimum sum, he shall be entitled only to the payta this amount as a
lump-sum.

If the total balance standing to the crediaanember is equal to or greater
than the minimum sum, he shall be entitled onltheolump-sum of one third
of the total balance and a monthly pension durisdifetime and in no event
to be less than a period of five years.

The rate of the retirement pension shall beutated by multiplying the total
balance, less than amount if any, to be paid asnp4sum at the request of
the member, in accordance with subsection (5) with prescribed annuity
factor.

The member may elect to take up to one-thirtheftotal balance as lump-
sum.

43  Payment of retirement pension

(1)

)

®3)

(4)

Subject to this Act, retirement pension is gdgrom the months following
the month-

(@) in which the member attains age 60; or
(b) in which the member attains age 65; or
(c) between (a) and (b) during which the last abatron is paid.

Payment shall continue up to the months in tvhie pension dies or to the
expiry of five years of payment, whichever is thter.

Where a pensioner dies before expiration o€ firears of payment, the
balance of the pension shall be paid in a lump-suness the prescribed
beneficiary elects to receive payments for the rade of term of five years.

(a) If there are more than one beneficiary thayp agree to nominate a
person to receive the payment and any one of tham request
termination of that agreement at any time with@use being given.

(b) Pension benefits shall be paid in equal postitm children entitled
under this Act.

44  Permanent and total disablement

(1)

Subiject to this Act, the total balance of ancamt of a member who is under
pension age shall be payable to him if he is ¢ediby a Medical Board as
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(2)

3)

suffering from permanent and total disablementtlfigr type of employment
he has undertaken .

Provided that the Organisation may dispense witleréificate of a Medical
Board in any case where, due to the serious pHysicaental condition of
the member, as certified by a senior hospital mhgsi it deems this
unnecessary.

The Organisation may pay the pension in a lsonm-of up to one-third of the
total balance and the remainder in instalments.

The Organisation shall establish Medical Boarfds the purpose of
establishing entitlement under the Act and shdllageall expenses as part of
the Scheme’s administrative expenditure.

45  Death benefit

(1)

(2)

3)

(4)

The prescribed beneficiary may claim the tdialance in the member's
account and life insurance benefit, if any on tkatd of a member before he
has been awarded a pension.

Where there are two or more children eligildeldenefits they shall be paid in
equal portions.

The Organisation may pay the balance in thenfof a lump-sum of up to
one-third of the total balance and the remaindénstalments, if requested by
the beneficiary.

The Organisation shall pay the total entitletrinto the estate of the deceased
in the absence of a prescribed beneficiary.

PART VIl - DETERMINATION OF CLAIMS AND QUESTION

46  Determination of claims

(1)

(2)

The Board shall determine, within one monthre€eiving, questions on
liability to contribute, right to benefit and anther question arising under the
Act, and such decision shall be in writing withseas.

The Board may, on new facts coming to its regtar if it is satisfied that the
decision was given in ignorance of, or was basea onistake as to some
material fact, review and revise its decision.

47  Right of appeal

(1) There shall be a right of appeal from the deni®f the Board under section
46.
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(2) (@) Appeals against a decision of the Boardl sieafiled with the office of
the Organisation within 21 days of the days of suetision.

(b) The notice of such appeal shall be in writingd ashall contain
statement of the grounds of appeal.

48 Establishment of Appeal Board
(1) There shall be an Appeal Board established ruhie Act.

(2) The Minister shall appoint members of the Appgeard which shall consist
of a Chairman and two assessors to hear appeats tiisl Act.

(3) The decisions made by the Appeal Board shdfiinaé

49  Membership of Appeal Board.
(1) The Minister shall appoint the two assessamfnominations received from
organisations representing employers and employees.

(2) The Chairman shall be a person who has foreldsybeen a law practitioner
in the Kingdom.

50 Powers of the Appeal Board

(1) The Appeal Board shall have the powers to issuemmons, call for the
production of documents, examine witnesses, andrasber oaths and record

evidence.

(2) An order of the Appeal Board shall be enfordeas if it were a judgment of
the Supreme Court.

PART VIII - OFFENCES AND PENALTIES

51 Offences and Penalties

(1) Any person who fails to-
(a) pay to the Fund in any month any amount reduireder section 20(1);
(b)  submit returns under section 25(2);

(c) produce at the time specified, any documentired to be produced by
notice in writing under section 26(3);

(d) pay any contribution or other amount which &eedquire to pay under
section 28;

(e) pay the Fund, within such period as may beqpitesd, any surcharge
which he is liable to pay under the provisionsegfton 29; or
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52

53

(2)

(f)  transfer to the Fund within the prescribed tiamgy sum which he is
required to transfer to it under section 35;

commits an offence and shall be liable upon corictto a fine not
exceeding $2,500.

Notwithstanding the provisions of any other Agtoceedings may be taken
for any offence under this Act within three yeafshe date of commission of
such offences

Offences relating to officers

(1)

(2)

3)

Any person who-

(@) obstructs any officer or servant of the Orgatiis in the exercise of
his duties; or

(b)  procures any member, officer, servant or agérihe Organisation to
communicate any such matter which is not permitiethe Board;

commits an offence and shall be liable upon comictto a fine not
exceeding $10,000 or to imprisonment for a termaxaeeding three years or
both.

Any Board member, officer, servant or agenttlé Organisation who

communicates to any person any information whichds permitted by the

Board commits an offence and shall be liable upomviction to a fine not

exceeding $10,000 or to imprisonment of a termaxaeeding three years or
both.

Any Board member, officer, servant or agenthaf Organisation unlawfully
using inside information for his own benefit or thenefit or another person
commits an offence and shall be liable upon coiwictto a fine not

exceeding $20,000 or to imprisonment for a term exateeding 5 years or
both.

Offences relating to contributions

Any person who-

(@)
(b)

(c)

makes any deductions or calculations of coutidlins at a time other than the
time at which such contributions are payable;

deducts from the wages of the employee any guaater than that permitted
under this Act; or

having made any deductions, fails to pay toRtied in the months in which
they are due;

commits an offence and shall be liable upon coroncto a fine not exceeding
$2,500.
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54  Liability of officers of Corporation

(1)

(2)

Where an offence under this Act has been cotadhtiy a body corporate, any
person who at the time of the commission of theerafé was a director,
manager or secretary shall be personally liablgHfat offence.

It shall be a defence for any person namedirsection (1) to prove that the
offence was committed without his consent and that exercised due
diligence to prevent the commission of the offence.

55  Civil Proceedings

(1)

(2)

®3)

(4)

For the purposes of this section the word “gbation” shall be deemed to
include any surcharge under the provisions of ge@b.

All contributions payable under the provisimighis Act may be recoverable
by the Organisation as a debt due.

Notwithstanding any other Act, proceedingstfa recovery of debts relating
to contributions may be brought within five yeanonfi the date the
contribution becomes due.

Proceedings for the recovery of debts may bttirted by the Organisation or
its nominee authorised in writing.

56 Loss of benefit through default or employer

(1)

(2)

Any employer who fails to pay any contributisrthen due and by reason
thereof any person or persons fails to qualify benefit under this Act or
become entitled to benefit at a lower rate, thea@igption may pay benefit at
the rate to which he or they would have been edtitf the failure to pay
contributions had not occurred, and the Organisatiball be entitled to
recover from the employer the contributions due #mel expenditures on
benefits otherwise not due save for the provisafrtkis sub-section.

Any sum which an employer is liable to pay undabsection (1) may be
recoverable by the Organisation as a debt due.

PART IX - MISCELLANEOUS

57  Power of Minister on exemptions

(1)

)

Any person listed in the First Schedule is egd from the provisions of
this Act.

The Minister may, on the recommendations of Beard exempt any other
person or category of person from the provisionthisf Act.
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58

Power to Minister to make Regulations

The Minister may, with the consent of Cabinet, medgulations for giving effect to
any purposes of this Act including, but not limitedthe following-

(@) the registration of employers and employees;
(b) the payment and collection of contributions;
(c) the submission and adjudication of claims todbis;

(d) the exemption of existing retirement benefitesmes as complying schemes
under this Act;

(e) the investment of the Fund including the apioent of fund management
institutions;

() the manner and time of payment of contributioasd the supply of
information to the Organisation; and

(g) the proper and effective administration of thi.

59  Exemption from tax
(1) There shall be no tax liability in respect ehlefits paid under this Scheme.
(2) The contributions paid by employers shall bdudtible as an expense for the
assessment of taxes.
60 Overpayment of benefits
(1) Any person who has received any benefit or paynor payment under this
Act to which he is not entitled, shall be liablerédund the overpayment to the
Organisation.
(2) An overpayment is a debt due to the Organisatio
61 Limitations on contributions and benefits
Notwithstanding any other law -
(@ no sum deducted from the wages of a membeneoStheme under section
19;
(b)  no amount payable by the employer as his dmstidn;
(c) noamount standing to the credit of a membéhefund; and
(d)  no pension or other benefit under the Act;
shall be assignable, transferable, liable to sch#éd, sequestered, for, or in respect
of, any debt or claim whatsoever.
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Section 62 National Retirement Benefits Scheme Act 2010

62 Insured person working abroad

(1) An employer who assigns a member to undertakiesiunder his contract of
service outside Tonga for a period not exceedirgvsvmonths shall-

(@) notify the Organisation of the date the empéoleaves and when he
returns; and

(b)  be liable to contribute to the Scheme as ifahmployee is in Tonga.

(2) Employees working outside Tonga on assignméatl $e included in the
contribution schedule with information on the remration in Tongan
currency.

63 Beneficiary abroad

(1) Subject to this Act, a person shall not be ulidifjed from receiving any
benefit for any period during which that personeattgrom Tonga.

(2) Benefit or person abroad may be payable in @angTongan currency to a
person appointed to act for and on behalf of theebeiary, or to the bank
account of the beneficiary in Tonga as may be amgutty the Organisation.

64 Confirmation of Entitlement

The Organisation shall contact every pensioneeadtlonce every year to confirm
continued eligibility to receive pension payments.

Passed by the Legislative Assembly this * @ay of September 2010.
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National Retirement Benefits Scheme Act 2010 FIRST SCHEDULE

FIRST SCHEDULE
(Section 57)

EXEMPTIONS

Any domestic employee or out-worker.

Any person who is a daily paid labourer in anw&ament employment.
Any person who is a member of a complying scheme.

Any person who is detained in a prison or membabital.

g h W N P

Any person who is not a Tongan subject and hplematic privileges and
immunities extended to him by the Kingdom of Tonga.

6 Any person who is not a Tongan subject employeddnga who provides
proof satisfactory to the Board that either helw is-

(@) contributing to a national superannuation sehén another country
established under legislation, which provides eajent or better
benefits than those prescribed under this Act; or

(b) employed under a contract or contracts the taureof which when
combined does not exceed 5 years, and calculafidinectotal period
shall exclude any gaps between such contracts bihooe than 24
months.
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SECOND SCHEDULE National Retirement Benefits Scheme Act 2010

SECOND SCHEDULE
(Section 20)

RATES OF CONTRIBUTION

Contribution rates payable by employers and emgsyshall be the following
percentages of each complete pa’anga of insuraiténgs:

Employers Employees
1. For thefirst five years of Implementation o
this Act S per cent 5 per cent
2. After the first five years of this Act 7.5 part 5 per cent
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