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Environment Management Act 2010 Section 1

ENVIRONMENT MANAGEMENT ACT 2010
Act No. 27 of 2010

AN ACT TO ESTABLISH THE MINISTRY OF ENVIRONMENT AND
CLIMATE CHANGE TO ENSURE THE PROTECTION AND PROPER
MANAGEMENT OF THE ENVIRONMENT AND THE PROMOTION OF
SUSTAINABLE DEVELOPMENT

| assent,
GEORGE TUPOU Vv,
27" August 2010.

BE IT ENACTED by the King and the Legislative Assembly of Tomgahe Legislature
of the Kingdom as follows:

PART | - PRELIMINARY

1 Short Title
This Act may be cited as the Environment Managemenf010.

2 Interpretation
In this Act, unless the context otherwise requires

“climate change” means a change of climate which is attributedeatly or
indirectly to human activity that alters the comiioa of the global atmosphere and
which is in addition to natural climate variabilipbserved over comparable time
periods;
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Section 3 Environment Management Act 2010

“Director” means the Director for Environment and Climatea@ie appointed
under section 7;

“environment” includes all natural and physical resources,gbalogy, people and
culture of the Kingdom, and the social and econaml@tionships that exist between
these elements;

“living modified organism” has the same meaning as under the Biosafety Act
2009;

“Minister” means the Minister for Environment and Climatea@ipe;
“Ministry” means the Ministry of Environment and Climate Ghe;

“natural resources’ includes land, soil, minerals, water, air and pliants and
animals and their habitat, whether native to thegidom or introduced,;

“premises’ includes any structure, building or part of alldirg, or land without
buildings;

“sustainable development” means promoting development at a rate and in such
way as to ensure that the quality of the envirortnagid the supply of resources is
maintained and, wherever practicable, enhanceddet itihe needs of the present
generation without compromising the needs of fugeeerations.

3 Binding the Crown
This Act shall bind the Crown.

4 Objects of this Act
The objects of this Act are to —

(@) co-ordinate the role of Government in relatibm all environmental
management, including climate change issues, andiside-making
processes;

(b)  promote meaningful public involvement in retatito issues of environment
management, including climate change;

(c) ensure the observance within the Kingdom ofiriternational obligations
relating to the protection of the environment;

(d) promote the concept of sustainable developmintrelation to the
environment and natural resources of the Kingdom;

(e) facilitate an assessment of the impacts onethgronment of any activity
likely to affect it, prior to a proposed activigking place;

(f)  promote the understanding, management, consenvand protection of the
biological diversity of the Kingdom; and
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Environment Management Act 2010 Section 5

(g) facilitate implementation of measures to inseeahe resilience of the
Kingdom and its environment to climate change.

PART Il - ESTABLISHMENT OF THE MINISTRY

5 Establishment of the Ministry

The Ministry of Environment and Climate Change tieisted before this Act came
into force shall be the Ministry under this Act.

6 Appointment of Minister
(1) There shall be a Minister for Environment ariindte Change.
(2) The Minister shall be responsible for the adstiation of this Act.

7 Appointment of Director and other staff

(1) There shall be a Director for Environment aron@te Change appointed in
accordance with established procedures of Goverimen

(2) There may also be appointed, in accordance thehestablished procedures
of Government, such other officers and staff of Ministry as are necessary
for the Ministry to discharge its powers, functiarsl responsibilities.

PART Il - FUNCTIONS AND POWERS OF THE MINISTRY

8 Functions of the Ministry
(1) In achieving the objects of this Act, the ftians of the Ministry shall include

(@) liaising with Government ministries, departnger@nd agencies in
relation to issues affecting the environment afmdate change;

(b) assisting other Government ministries and depants in relation to
meeting their obligations in relation to the proi@e of the
environment, climate change issues and the deveopof the natural
resources of the Kingdom in ways that are condistéh the objects of
this Act;

(c) advising Government in relation to matters ohvieonmental
management, including climate change and the pgiotecand
conservation of natural resources and the promotibrsustainable
development;

Kingdom of 5“@ Act No. 27 of 2010 Page 7
Tonga &'



Section 9 Environment Management Act 2010

(d) co-ordinating Government’'s response to mattaffecting the
environment and the enforcement of laws relatinghto protection of
the environment;

(e)  monitoring impacts on the environment;
(f)  preparing environment and climate change plarpolicies;
(g) facilitating, conducting and participating ilvironmental research;

(h)  promoting public awareness and education iatim to environmental
issues, including climate change;

(i) facilitating the participation of non-governntemrganisations, and
agencies having expertise in relation to envirortalemanagement, in
the protection of the environment of the Kingdond @he raising of
public awareness in relation to such matters;

()  conducting all matters necessary for the olesere of the international
and regional conventions to which the Kingdom fzaaty to, including
those listed in the Schedule to this Act;

(k)  ensuring that the laws of the Kingdom relatioghe management and
protection of the environment and climate changeptation and
mitigation are reviewed, implemented and enforeedt

(h  performing any other act or thing that attagrsfurthers the objects of
this Act.

(2) Without limiting the generality of sub-sectigi), the functions of the
Ministry in relation to the management of the eominent shall include
matters relating to —

(a) climate change;

(b) ozone depletion;

(c) the movement or disposal of hazardous wastslaemicals;
(d) desertification and drought relief;

(e) the preservation of wetlands and the managemmedtprotection of
coastal areas;

(f)  the conservation of endangered species;

(g) the preservation of biological diversity, inding management of living
modified organisms; and

(h) aspects of the environmental management ofriat®nal waters.

9 Powers of the Minister

The Minister shall have the power to do all thimgxessary or convenient to be
done in connection with the functions of the Minjsand in order to attain or
further the objects of this Act, including powerto
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Environment Management Act 2010 Section 10

(@) grant approvals or any licence or authorityigtested to the Minister under
this Act or any regulations made under this Acany other law relating to
the management or protection of the environment;

(b) approve any report required to be preparedHey Ninistry on behalf of
Government;

(c) approve any environment plan or programme reduio be prepared by the
Ministry for submission to Government, or to ani@tagency or body; and

(d) delegate to the Director or an officer of thénigtry any Ministerial powers
provided under this Act or regulations made undhes #Act, by notice in
writing.

10 Powers of the Director

The Director shall have power to do all things rsseey or convenient to be done in
relation to the proper administration of the Minjsand the implementation of the
provisions of this Act, including power to —

(@) arrange for the investigation or monitoringaoly activity, matter or thing that
is having or may have an impact on the environment;

(b) prepare reports in relation to any impact ome tnvironment, or the
implementation of the Kingdom’s international elmvimental obligations, for
the Minister or Cabinet, as directed; and

(c) engage consultants for the purpose of assigtingMinistry to perform its
functions.

11  Environment Officers

(1) The Minister may appoint any person, whethepleged in the Ministry or
otherwise, to be an Environment Officer for thegmses of this Act.

(2) The Director shall be an Environment Officer fioe purposes of this Act.

(3) All Environment Officers appointed under thexton, whether officers of the
Ministry or not, shall act under the direction bétDirector.

12 Powers of Environment Officers

(1) In addition to powers conferred by this or aother law, Environment
Officers shall have power, on producing (if so riegg) evidence of
appointment under this Act, to enter without anyrawat at any time any land,
premises, vehicle, ship, aircraft or other convegdior the purpose of —

(@) monitoring the impact of any activity, matter thing upon the
environment;
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Section 13 Environment Management Act 2010

(b) investigating whether an offence has been cdtedjior an obligation
in relation to the protection or management of émgironment has
been breached;

(c) enforcing this Act or any other law relating tbe protection or
management of the environment; or

(d) seizing property reasonably suspected of beisgd in relation to
adverse impacts on the environment, or the breaemy law relating
to environment protection.

(2) Inthe exercise of the powers provided forub-section (1), an Environment
Officer may —

(@) conduct such investigations and examinationsam®s necessary to
monitor the effect on the environment of any atfiviatter or thing,
or to determine whether any offence has been cdeuhnin relation to
the environment;

(b) take samples for the purpose of analysis astthte
(c) take photographs or measurements;

(d) require any person who he reasonably beliesesssociated with the
creation of an impact upon the environment to dtéefull name and
usual place of residence and if necessary requaie gerson to provide
information which shall be taken in writing;

(e) require the production of any document relevtarthe activity, matter
or thing under investigation, including any licenmepermit required
by law relating to the activity, matter or thingndca

(f) require from any person any assistance thatrelevant to the
investigation or monitoring activity.

(3) An Environment Officer shall not be liable fany loss or damage, in relation
to the reasonable exercise of any power undedittisor any other law.

PART IV - PROTECTION OF THE ENVIRONMENT

13 Committee

For the purpose of achieving the objects of thig, Alte Minister may, with the
consent of Cabinet, establish an Environment amtia@® Change Committee, and
may appoint its members, determine its functiomg] auch members may be
remunerated in accordance with Government policy.

14  Monitoring of environmental impacts

The Ministry may undertake the monitoring of enmimzental impacts within the
Kingdom —
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Environment Management Act 2010 Section 15

15

16

(@)
(b)

(c)
(d)

as directed by Cabinet;

as determined by the Minister, or in accordancé wity approved plan or
programme;

at the request of any department or agencyooke@ment; or

in accordance with any requirement of any maional and regional
conventions to which the Kingdom is a party touding those set out in the
Schedule to this Act.

Precautionary Notice

(1)

(2)

3)

Where an Environment Officer reasonably susp#wit an activity, matter or
thing may be impacting upon the environment, he risgue a notice
requiring that any person apparently in controloof associated with the
activity, matter or thing comply with any requiremepecified in sub-section

().
A notice issued under sub-section (1) may mequll or any of the
following —

(@) that the activity, matter or thing be tempdyasuspended;

(b) that information be provided in relation to thetivity, matter or thing
to satisfy the Director that the environment is rtbereby being
adversely impacted upon;

(c) that alternative activities or operating tecjugis be considered and
employed to avoid or decrease the impact uponrifieament;

(d) that improvements or alterations be made iati@t to the activity,
matter or thing to the satisfaction of the Directo avoid or decrease
the impact upon the environment; and

(e) any other requirement, as determined by theddor, to ensure that the
activity, matter or thing is not adversely impagtirupon the
environment.

Any person served with a notice under thistisecshall ensure that the
requirements stated in the notice are complied within the time stipulated,
and shall satisfy the Director, prior to the expia of that time, that the
activity, matter or thing is not, or is no longetvarsely impacting upon the
environment.

Notice to cease activity

(1)

(2)

A Notice may be issued under this section,witbstanding that a
Precautionary Notice has not been served undaosedd.

Where the Director is of the opinion that thé occurring, or may occur, an
act which involves an immediate threat or risk ke tenvironment, the
Director may issue a Notice under this section.
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®3)

(4)

®)

A Notice issued under this section shall —

(a) be directed to any person, organisation or heldgm it is believed is
carrying out the act, or apparently has some cbatrer it;

(b)  specify the act and the nature of its effedrufhe environment; and

(c) require that the act cease, or not be dond,thetDirector is satisfied
that the threat or risk no longer exists.

A Notice may be served under this section itbstanding that any approval,
licence or permit has been granted in relatioméoactivity.

The Minister, Director and Government shalt be liable in respect of any
loss or damage arising from, or in any way conrtegtih, the issuing of a
notice under this section.

17 Appeal

Any person who disagrees with a decision of a Damreor an Environment Officer
may appeal to the Minister.

18 Offences and penalties

(1)

)

®3)

Any person who —

(@) hinders or obstructs an Environment Officethia performance of his
duties under this Act, or the exercise of a poweten this Act;

(b) induces or incites any other person to hinder obstruct an
Environment Officer acting in accordance with tAt;

(c) by words or conduct falsely represents thatidhien Environment
Officer, or who otherwise impersonates an Environingfficer;

(d) fails to comply with a requirement made by amviEonment Officer
under section 12(2)(d), (e) or (f); or

(e) provides false or misleading information to Bnvironment Officer
when required under section 12(2) to provide infation,

commits an offence.

Any person who, having been served with a Moissued pursuant to section
15—

(a) fails to comply with a requirement stated ia Nhotice; or

(b) fails to satisfy the Director that an activitpatter or thing is not or is
no longer adversely impacting upon the environmeithin the time
stipulated,

commits an offence

Any person who —
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Environment Management Act 2010 Section 19

(4)

(5)

(6)

(@) having been served with a Notice issued undetian 16, fails to
comply with any of its terms;

(b) having been served with a Notice issued undetian 16, causes or
permits any other person to act in breach of isiirements; or

(c) knowingly acts in breach of the requirementsadfiotice given under
section 16, whether or not that person has beerdaevith the Notice,

commits an offence.

Any person who commits an offence under thigise shall be liable upon

conviction:

(@) if it is an individual, to a fine not exceedi$g0,000 or to a term of
imprisonment not exceeding 5 years, or both; or

(b) ifitis a company, to a fine not exceeding G000.

In addition to any other penalty imposed urttiés section, a court may order
that any person convicted of an offence:

(@) do any act to reinstate the environment agdgpracticable to its state
prior to the commission of the offence;

(b) pay to Government any sum representing the abseinstating the
environment to its state prior to the commissibthe offence; and

(c) pay any compensation to Government, or to ahgroperson affected
by the offence, in respect of the damage caus#tkttenvironment.

Where a company is guilty of an offence undes Act or the Regulations,
any officer, director or agent of the company witharised, assented to or
participated in, or by his neglect or omission citmited to the commission of
the offence, is a party to and may be found guftyhe offence, and may be
liable to the penalty provided for the offence.

PART V - MISCELLANEOUS

19 General Regulations

(1)

The Minister, with the consent of Cabinet, ymanake Regulations not
inconsistent with this Act, prescribing all mattesdhich are required or
permitted to be prescribed, or which are necessargonvenient to be
prescribed for carrying out or giving effect to ghfAct or advancing its
objects, and in particular for prescribing matiarselation to:

(a) the implementation of any obligation under tiiernational and
regional conventions set out in the ScheduleitAbt;

(b) regulating or prohibiting trade and commerce connection with
wildlife, including rare and endangered species;
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)

(c) regulating or prohibiting the pollution of tlaér, water or land, and the
depositing or dumping of litter, rubbish, or anybstance of a
dangerous, noxious or offensive nature;

(d) the prevention and control of soil erosion aithtion, and the taking
of gravel, sand, soil, rock coral or like material,

(e) prescribing fees for applications, permits ppravals under any law
relating to the management of the environmentpotttie provision of
advisory, inspection or other services by the Migjisand

(f)  regulating or prohibiting the importation ormping of non-recyclable
products.

Any Regulation made under this Act may makevision for offences, and

may prescribe penalties:

(a) if it is an individual, a fine not exceedin@(000, or to a term of
imprisonment not exceeding 3 years, or both; or

(b) ifitis a company, a fine not exceeding $50,00

Passed by the Legislative Assembly thi¥ @2y of August 2010.
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SCHEDULE

(Section 8(1)(j) and 14(d))

CONVENTIONS

1. Convention on Biological Diversity

(Adopted at Rio de Janeiro on 5 June 1992, Accealegt the Kingdom on 19
May 1998)

2. United Nations Framework Convention on Climateye

(Adopted at New York on 9 May 1992, Acceded tothg Kingdom on 20
July 1998)

3. Montreal Protocol on Substances that Deplet®©iwne Layer

(Adopted at Montreal on 16 September 1987, Accdéddry the Kingdom on
29 July 1998)

4. Vienna Convention for the Protection of the Gzhayer

(Adopted at Vienna on 22 March 1985, Acceded taHzy Kingdom on 29
July 1998)

5. United Nations Convention to Combat Desertifarat

(Adopted at Paris on 17 June 1994, Acceded tohiey Kingdom on 25
September 1998)

6. Convention to Ban the Importation into Forunatgl Countries of Hazardous
and Radioactive Waste and to Control the Transbamyndlovement and
Management of Hazardous Waste within the SoutHfied&egion

(Adopted at Waigani, PNG on 16 September 1995fi&dty the Kingdom
on 22 May 2002)

7. Cartagena Protocol on Biosafety to the Convardio Biological Diversity

(Adopted at Montreal on 29 January 2000, Acceddalytthe Kingdom on 18
September 2003)

8. Convention for the Protection of the World Créduand Natural Heritage

(Adopted at Paris on 23 November 1972, Acceddaytthe Kingdom on 30
April 2004)

9. Kyoto Protocol to the United Nations Framewor&n@ention on Climate
Change

(Adopted at Kyoto on 11 December 1997, Accedetytadhe Kingdom in
January 2008)
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10. Stockholm Convention on Persistent Organicuiatits

(Adopted at Stockholm, on 23 May 2001, Ratifiedthg Kingdom on 23
October 2009)

11. Basel Convention on the Control of Transboundiémvements of Hazardous
Wastes and their Disposal

(Adopted at Basel in March 1989, Acceded to byKimgdom on 26 March
2010)

12. Rotterdam Convention on the Prior Informed @om$rocedures for Certain
Hazardous Chemicals and Pesticides in Internatibraale

(Adopted at Rotterdam in September 1998, Acceddyy the Kingdom on 31
March 2010)
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