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Jjudgment - lack of survey - Crown use

" Police, believing land in Leimatu'a to be vacant, built a Police Stattion
ti{f claimed that she had a widow's interest in the land and that another
. which had been leased to her daughter, was part of the original block
1* \pieces (i.e. the piece the Station was now built on and the leased
‘I~imed possession of it

- lzek of survey and of issue of Deeds of Grants aided confusion.

solution lay in a decision of the Land Court made in 1948 which, when
_.rly read, made it clear that two pieces had been subdivided off the

" inal block; the first granted to the plaintiffs husband (the now leased land),

: second pranted to another (Fine) and on which the Station was now; the
1ce to revert to the Estate of Fotu (to be at the disposal of the present or
" “urther holder of the title).
plaintiff must fail in her claim for possession. The land had not been
ed to her husband.
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Tke plaintift clai. st' “tthe Police Stztionat - ) ©. )5 hasbeenb ut
on her land. She a- that is so. Itis for herto - se of probabili“
And I indicate that on the evidence I have heard, . » = ¥n that this Police
Station has been built on her jand, the land to whicl . 1awidow's interest
Thave carefully reviewed the evidence over the last ™ . ,- ethecasewas heard
inVava'y, andfhavel-  1with some care at the ; © datthe judgment
of Hafo'ou v Fotu (1948) 2 Tongan L.R. 60 (Rick . “ourt).

0 The plaintiff's claim for an Order for posses: ' claration as per the
statement of claim (that is a Declaration that =~ . ¢ "+ 7 defendants of the
allotment was illegal) must fail, and it will be dis:

I should say that I have a very unfavoura v - lity of the plaintiff
and of her daughter (Lataisia) because the Court wzs nix theirconcealing
quile relevant factual matters from the Court. an .. vide if the plaintiff and
her daughter were wrongly chased off a block of .. *~ " ° ° ° .l describe as the leasc
land shown on the Plan Exh 3 withthe name L © ° ~ 7 ° .~ or whether they were
chased off there in early 1985 by FotuT _ 'oaol -~ >oth. I am not here to

s decide if the Police Station has been built wrongly ¢ +'8 land, (for example,
Fine who was variously known as, and is tha sa . i, = > Kuma, Siaosi Fine
Kuma, Siaos: Fine Hzfo'ou).

The claim here that is to be decided, ard is ' X ‘of the defendants, so
far as the plaintiff is concerned, is whether the Polic .| sen built on her land
and contrary to provisions of Part IX of the Lané # « _ "section 142.

The plaintiff claims a widow's interest extendir "~ nquestion and that,
after the death of her husband in March 1980 (that "3 '/ .. 1, he being then the titlc
holder Fotu), she registered herinterestin Decer -~~~ *. .~/ fi_vitExhibit 1 and
a8 shown in the Register Book Exh.2 and the pr~- Register Book.

& Certainly she did register a widow's interes* : 8, a widow's interest
in what block of land? What land does it relate 7' " 2eds of Grant, for none
seems to have been issued for Leimatu'a, does not . " .c the confusion, as has
the lack of any areas shown in the Register Boc'c ' ©. . _ or the predecessor
Registers, Exhibits 9 & 8.

If I look at the Plan, Exhibit 3, exten<ing nor 1 > 8ix way intersection
and encompassed within a large triangle are 3 . o working northwards
they are marked as Lataisia Fotu, 1 rcod exactly; the u. ’ " .d¥ine, 1r10.6p (where
the Police Station, on everyone's evidence, aad ¢y~ 7 1 view of the area, is i

70 built); and ths 3rd furthest north marked Fotu, zr.. .t p(: . 1oathatarea, onthe view,
and on the evidence, that the montimenttott : s th - - ctedandstill stands.
Mr Paasi for the Plaintiff claims taat the widow's ve; es to the land 11 10.6p
shown as Fine on the Plan Exh.3.

Mr Cauchi for the defendants says no, thatthew * _ sigiration relates tothe arex
marked Lataisia Fotu 1r exactly i.c. the sow  >m mos

The solution in my view i8 to be found quite ¢lear * - j1 1gment of Richardson
Jinthe case 1 have mentioned which was brought bet =< 1, e Ja"1fo’ouand'Aisea Fotu.

In zcafuneti . "hidereasons whi .. 've . "L read the full textof

&

Richardso.. s, ' meri, whichisrelev. ~“>*hismcit r,. * “:ularly where he deais
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w, © 0 To shineT T wt T ewn U no= Saione.
' t4ap ... Aoy .dcom  nton aem in this way.
. “ enc uirdofthew:~ ¢~ /mthatp  :tothel. . . )
"pr 3 b civi : ~~-eaoiFur ! joneinto 2 porior e u
Sov ., b we T st € -ord Southemn Portion for himself, nd
g .. . portion whick he named Ma'u-he-'Ofa to Plaintiff”. The plair ..
bei 7o L.

- - pighl uwison, 3 wuscco [T -graphonthatpage 1o
the : - ofindingtha hegrar « :defi ndant (that was 'Aisea Foty,
the lo.. preseat’ 1intiff) "was legal and binding to the ext 1
ol b nt T/ . orar . owever cannot purport to convey todefc = .
mo .~ .. ' uiory: 'ea snd rest must semain for the time being in the estate. . L.t

is . .t h . rFotu
) '~y town alle .t (the Statutory area referred to) was in the terms of
e deys, 10 greate. than 1r 24p i nd no less than 30 p.

T °° 7 ractis om the next paragraph w ere at the bottom of that paragr
the ~ Lot Tterefo » " Uatff has aright ta portion of the area kn .. ac
Fur - - s rtion be: 1g that which wasre  ed to as Ma'u-he-'Ofa”.

. Thatrel: 1o the first extract 1 read out, where Ma'u-he-'()fa'
desc .. thanorthem poriion.

' ’ .1 18t paracraph on page 61 the Judge directs that the whole of the areu of
F ~ 7 L _ .. @~ and that there be first demarcated therein the town allotment
of - ¢t 3'; isea Fotn)" which shall be of the normal statutory area and 1t
defi ©+ ister this allotment so surveyed as his town allotment, that the
reg u  ac0f shafl be Funga Saione. When this has been done I do direct
the . = . ¢~ .l continue over the balance of the old area Funga Saione and that the
L. .. . toa maximun of the statutory area "(again I stress those words)" of
ato - "= be demarcated and shall be known as Ma'u-he-'Ofa and that the
plai . dtled to register this area 2s his town allotmentin that name”. I pause
(I 1> iar. o 'Aisea Fotu to be known as Funga Saione, second . ..,
Ma' - _ toline.

(S . .ton S.ouliy aere b o further portion of the former - 2a of Fu.__ 1
Srior -_ ¢ virafter the demarcatiol on th- . two statutory town allotments it
shi . of ot 1shall be at the disposal of the present or any future
holc¢ - :". I stiess the reversion to the Estate of Fotu.

o © thgtTud 1ent, and as shown as tie register book Exh. 8 (then followed
byF *.& {17 tfo .. dbyTl 1.2)'Aisea Fouwasn ister dinOctober 1 - the
holc : . 7 ~1 “ic. : and S:aosi Fine Hafo'ou v~ s ed on the same ‘e, 26
Octi , ~7 hold 1 uf Ma'u he-"Ofa.

o . “idenceil = 1eand, I conclude that whatis in fact shownonthe Plan  <h.
3wc 7 eihhatthesc thern mostarea of Funga S: '« 1e was surveyed off into | rond
exast.  -.. 7 7 aFcty i the. 1n wmarked withthe naim ' taisi 0

o v ththe Judg :ntefRi “irdsenlts- 1 onsistent with the law as
to i3 » 1allon nts. Thatwas hatv st - vedoff

1 ant : ehe . W3 [ ¢ i',

of Ir1 i v T Gl R TR I . Ja T L0
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the size of town allotment.

The remainder of the land, the 2 r 28.8p which was «
of Fotu and is the area marked with the name Fotuon t e *

That area of 2r 28.8 p is too large to support Mri~ ™ ¢
today that area marked Fotu on the Plan Exh. 3, 2r
allotment. That would be not only outside the law as to i
also would be outside, and in direct contraveniion of,
direction of Richardson J of March 1948,

Those are the conclusions as to the divisionof | ¢
be held, that all the evidence, including the exhibits, .

Occupation of 1and, and land holding, may well be tv ~
be, and it is a very long time ago now, that after the 1S
second Fotu, Fotu Nehumi (the father of 'Aisea Fotu) cc
in a variety of housges on the land, the middle allotment,
that he in fact continued to stay there until his death in 19

It may well be that Fine allowed Fotu Nelumi to ¢t
would seem (and there may well have been some fa..
occupy a house or houses that had been build on the Fo..

the estate of Fotu near where the monument is thatis oi: =

Eventually, and a short time before Fotu Nehumi's ¢
be related), in 1976 or thereabout, 'Aisea Fotu buili a
area Southern-most area (the area shown a Plan3 wit’, .~ .

That I suggest is important. Nearing the deathof 's 7 -
other area a house for himself his wife and hisda _* r.
It (the Fine land) was fenced off from the Lataisia Fon
Fine land, after the death of his father (Nehumi), was ¢
ruin and was eventually dismantled. Somewhere be:
death in 1980, a start was made to build acommunity _lo .
no further than a foundation and possiblya stage. Its | .
on-that land.

On the evidence it seems to me that the interesis of

- verted to the Estate
"3

* ' .submissions made

i fact Fine's town
town allotment, but
:xplicit orders and

‘and was and is to

tthings. It may well
1t the then Fotu, the

side and did reside
1: marked Fine, and

-eside there. Fine it

ment) continued to

.. ind that remained in

") area.

seevents may well

torey house on the 1r
‘faisia Fotu on it.)

.. ose to build on this

Tom the Fine land

1. The house on the

into disrepair and

" e and 'Aisea Fotu's

marked land. It got

.. 1 “thingelse was done

« 1(when he was still

alive) and then those of his widow and of his daughter were forviecad on the Lataisia Fotu

marked land and to secure the daughter an interestir. = 1
Fotu arranged, quite Jawfully as I am told, a lease of t*
Itseems to me quite clear from the evidence thati - 'f
and the family paid no real attention to the Fine lana frc
with the conclusion which I have reach that the town 'ap
the Judgment in 1948 which was to go to 'Aisea Fotu is . € .
with the name Lataisia Fotu on it, of 1 rood exactly.
It is for those reasons expressed shortly that I find thai t
claim that has been made by her.

" eironly child, 'Aisea
T.
iwandthe daughter
r that is in keeping
o by Richardson Jin

Z 1them most, the area

naff must fail in the



