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20 Th2 . apeople's representative in the Legislative Assembly, was convicted of
23¢ : 1 on probation for 3 years as a result of throwing a book at the acting
Sp C - ssembly, whilst the Assembly was in session. The appellant was
sut o . Assembly for 14 days and lost pay and allowances.
H

ndant cannot consent to give a court jurisdiction if it does not have

s - :fzndant had never been jeopardy on an assault charge before the
itive Assembly, which matter was a disciplinary, and very different ,
a1, 36 that the special plea of autrefois convict was rightly rejected by the
istrate.
2. um, onsucha special plea, must consider whether the offence charged in
" rproceedings is the same or in effect the same, as the offence charged
- former proceedings. The defendant, to succeed on such a special plea,
* nave been in peril for the same offence, both in fact and in law.
v. hearing of an assault charge in these circumstances, was not sm inquiry
’ 2¢ internal proceedings of the Assembly but was a hearing of an
tion that there had been criminal behaviour in the Assembly.
sentence imposed was inappropriate, however, probation neither being
v ssary nor desirable. Probation is a means to try to control and modify
= .iant behaviour. Probation term quashed and appellant convicted and
« dto pay costs only.

40 -

Caser cC d : Connelly v D.P.P. [1964] AC 1254
Fotofili v Siale [1987] SPLR 339 [1996] Tonga LR

Appell 11 son
Coun ' r spondent Mr Kaufusi
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" Jven jurizdictionit does nothave. A 1: - here, if  appeilan:
isec e -, the mere fact that he pleaded guilty does notmean thathe, d
giv ' 3, 0 the Court jurisdiction that it did ot have.

T.  ° 7" ‘e altwith that special plea of autrefois convict with a great de... of
cars. .7 .. suL iszions on it over a number of days. She had the opportunity to
cor © ¢ 1 r'adbeczuse in herc scision given on the last ¢ 1y of the hearing,
she = ibe - of authorities both in Englans  d in cther Commonwealth
juri ’ " :hL 1 1€ not been referred tc her in the course of 2 n ment. She rejectea
the ' . ° ° 7 liczonvictand rightly, in my view, rejecte Tt su_.nission.

™ . _ was not in jeopardy, never wi s ' oparcy, on a criminal assault
ch 3. zislative Assembly. The matier befoie the Legislative Assembly was
av., - Ttwas, as | have said, todo ¢ iregarc nqine authority of tize
Sy o 7 . ymatter,andaverydifferentin e, w.nbsta, al'v . flerentmatter,
tc . .. . n loffencechargedinthe Magis® *_s' Ccurunderseciion 112 of the
Cn -~ , ., 3 charge of a common assa It.

it s on the special pleas of autrefois acquit and autrefois convict make
ite, . . . 1aspecial plea, a Court must consider whether the offence charged in
the "1g s the szme, orin effect the same, as the offence ¢l _rged in the forrer
proooc © . lsi:nimaterial ihat the facts under examination:, or the witnesses called in
the . _~, are the samc as those in the earlier proceedings.

+ o autrefois convict to apply the accused in effect must have been
ir - . 0 e, bcthin fact and in law, with which he has becn previously
c . ‘e’.d. The offences must be exactly the same in law, because !_gal
chz- ¢ © », ecise and either they are the same or they ase not.

T = 3 ions are take from the House of Lords case of Connelly v DPE
[19 .. . If those criteria are put alongside what happened here, it can be seen
im " r . the T gistrate was right that these were very difterent matters,
st . _erent s, Le. the Legisiative Assembly matter was very, and
sub e to that before the Magistrate in her criminal jurisdiction.

PN - arsin Fart XVI of the Legislative Assembly Rules under the heading
of "kules - . . Itis one of a numbcr of Rules which are designed, quite properly,
tore; ~ s <ol ers of debates inthe House. Itwas a contravention of that Rule,
astocd. h House, that led to the suspension of the appe i for 14 days.

tos 'orce inwhat was said, in the course of submissjous in the ivagistraies’
Col *, 1 fof toe respondent. If zay this attack on the Acting Speaker had been s

grieve « : i ssible that because the Legislative Assembly took immediate steps
tosL...nd =1 7 :rwhowas the aftacker, that that member couid not be charged with
some -7 ¢ of grievous t_ ly ham or indeed, if death: subsequently resvited, with

murder. 1 ‘s a0t the case. It would be an absurd result and it is noi what the Inw
provic :s.
Asy “tefore mie, and indeed before the Magistrate, the appeliant says that the

Court ig interfering with internal matters of the Legislative Assembly. And that in
conductir |, rzllowing the conducting of a prosezution for agsault in the Magistrates'
Court, { * istrate was inquiring into the regulanty of the Le gislative Assembly's own
procsedir .
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That misunderstands the law in relation to i” =

misunderstands what was said by the Privy Councilin .
& Others v Siale [1996] Tonga LR but which, for conver &~

in[1987] S.P.L.R. 339 and in particular extracts at 348 g
to. The first page 348: "there is ample auvthonty fort . ..
a "proceeding” of the House beginning and terminatii., ~
the jurisdiction of the Courts.”

The Magistrates' Court here, and this Cout,
"proceeding” before the House, which was the motio
Magistrates' Court was not being asked to enquire in o .
do 80 in some way, to review that (and it could not,
Constitution would be that of the Supreme Courtin  /
to do so then a Court would be faced with this injunctic -
the Siale case, that the Court if it were to inquire
Assembly, can only do so if "the Assembly has ... actec
Constitution in the course of those proceedings.”

But here in the Magistrates' Court, and in this Co. *
what the Legislative Assembly did in relation to the R
to do with the matter and indeed, as the appellant hin
earlier, what was done by the Assembly was in accord:
Sowhatwas done by the Assembly wasnotun. -« .~
was the allegation that there had been criminal b
the Courts do have jurisdiction.

Insofar as the Magistrates' Court is concerned t/
Constitution says, in its relevant part, that the judici: |
vested in, inter alia, the Magistrates' Court. Then, 1
11, sub-section 1, makes it quite clear that "Every . ™
hear and determine all criminal cases in which the p
exceed $1,000 or 3 years imprisonment.”

The offence charged in front of the Mag.. .t
Criminal Offences Act, was within the jurisdictionoft :!
way in 8.112 "Is liable on summary conviction tc .
imprisonment for any period not exceeding 1 yearor ¢ '

Therefore on both limbs that were argued in fr
front of me, I find that the Magistrate was correct. She .
plea that she had allowed, quite properly, to be argues. [«
detail. The appellant was not being tried for the same ¢
properly rejected.

.« and in particular it
. *ferred to me of Fotofili
elrefer toin the report

* ' voextracts are referred

that when a matter iy
wn Rules, itis outside

1 to enquire into the

| under Rule 69. The

~ If it had been asked tc
iurisdiction under the
ut if it had been asked

- e from page 349 of
| proceedings of the
the provisions of the

"2 not an enquiry into
ngs. It had nothing

d and as I referred tc

" . lules and Procedures.
-wasunderscrutiny
use and in that regard

"« way. Clause 84 of the
" the Kingdom shall be
“es Court Act, section

'l have jurisdiction to
wided by law does not

“_r section 112 of the
*:, Itis speltoutin this
1 exceeding $500 or to

. v lagistrate, and as are in
cttoreject that special

" ‘end to goin to further
%1 _se, and that plea was

On that occurring, he indicated then his plea of guil~". e was convicted by the

Magistrate, again quite properly in my view, and was $ier. p :ccd on probation, as  have
said for 3 years, and ordered to pay costs of the pros cut i | the sum of $350.

I have reached the view that latter portion ofth= N - te's decision, that is the
sentence, is one that should be reviewed by me. Mr Kaufi i says that the sentence as
pect was not directly raised (as I understand him) in the rotice of appeal filed by the
appellant. The notice of appeal is a notice of general appeal. It is an appeal against the

200 decision of the Magjstate and it refers in the notice to it being an appeal against the
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convictio + e discharge on probation for 3 years, that baii . 10 deci n of t*

Magistraie.

Itakc "sw that the notice of appeal does raise the question of sent:znce. In any
event, |- - - ¢ :tion 80 of the Magistrates Court Act, in my view the senteuce was
opentot- ed by this Court. [tseems tome thata sentence of probation, particular
for the n. :rm of 3 years, was an in appropriate sentence. Not only was the term
of prob. "L .ssive, but indeed probation itself was inappropriate in all the
circum - .~ were involved in this prosecution.

Ica- - - ~ything from any of the materials before the leamed Magistrate that
would ind ~ -~ - probation was necessary or desirable or, as | have said, appropriate.
There was forit. I have some degree of sympathy for the appellant wh=n he puts
forwardthe .’ "3, as he does, that given what had happened in the House1.. >rms of
hissusp ° 1his loss of wagesand allowancesof  ne $1,200, inreality” = * i
punished, s ed sufficiently, already.

Give *  * * -:mstances, | am of the view that the appropriate way tc ™ ;. It
with this mi s to have marked out the seriousness of what was done by 1ga
conviction, s . ~ it goes on his record as a conviction fr assault; was to the
payment of sts that were awarded( that is the $350 costs of prosect” nf  Tier
with the & C costs), but to impose no further or other pznalty.

Proba s 1 sentence that is supposed to be used to try and control + dify
aberrant be’ | particularly aberrant criminal behaviour. Itisnot, ~ . i w, an
appropriate ..y for something that has occurred in the circumst v 38 1i1 heway
that this ever . “cured.

T. - -~ ‘s that the appeal against conviction is dismissed. The . _"inst
sentence is ~ d. The term of probation is quashed and, in liey, the o - llbe
thatthe appe /ill be convicted, ordered to pay costs of prosecution(asr = L Hw)
that is $350 ourt costs of $8, as in the Court below, hut wi”™ o T o,

Insofar - _~stain this Courtin concerned I donotirtend ( 3: b .

in all these circumstances.



