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“oy et sapp ¢ ostthedis) !
R W 'E iV it eMagist L
» ard by - mior and experienced Magistrate o1 ! L oa

delivered arescr 1 dgmenton the 19th Nove ~ 77,
1 :>reach.. he view that the appeal ci
L 1yt o 'apainstthe die
u *=  -n3l9=na2lofthe -sports Act(C
: defendant, the respondent here, mage a false

AN

Pw sport, ¢ in orticularinastatement, inse.. .

1. LAug 127 _ | whichreads “that] have no .. .
TheM. " “zindismissingthat chas _ ... . °

! e of 7tal and which meant" j

S . Ssction 19 of the Passports Act, ur
v ovides t should any person applying for 2 n:
sc statementin any declarationrequil. 1 . e "
be guilty of an offerce; a1 . :tion21 goescnto, .-
The wvording in section 1Y, and in partict.  *
made by 1 rsons so ‘plyiag” relate backtos L
applica. ' sass, Ot "shali sign a declaraion i .
1 seiso "¢ "tailed Declaration to ke Made by
7. atty.” 1hat forra as contained in Sched . .
wiatsoevar to thie actt  form filled out by
which is headed up as being "Application for "o~
In fact not only does it bears no resemu,e. wv -
but! . form in the Schedule has a very solemn ¢ ~
deel O should be made before the Mi: ~ ~ . 207
Senior Police Officiai of the District in wh’ -
Tongatanu."
The Magistrate in considering thiscl s !
fo 1vh'c’ the Passports Act aliows { - /] ’
efore, 1" : Court had not seen any evidence 1°
thatis Exhil A, was legal
With that comment, this Courtcano-* ' o
:1e eonclusive, coupled with the forn setoitin © .
Ge itot chonse to abide by the prescribed 1L, .m0 L U
Assembly, which control th : particular ac iv.. .n: '
lair fprosecutions ., onforms /1.2t

out.

The ck - was rightfully dismisseac.

The other 2 charges * ¢ brough. 1der sect
Criminal Offences Act (Cap. 13). They . = /elated t,
Arrival Cards” completed by the defendantbzlow (1 2 =
aar¢ slane to Tonga on 2 ocassicns on 4 82p a1 1
13 M ¢h 1996 (that Card is Exhi - )).

1 ¢ 4inthe 2 charges, Nos. 404 2n 403, i«

il

ct

.

oughtby them agai
charges having| -
" 1996, and he hav

stcharge [ would del
> that had been brou *
. ~wastothe effectt" t
. cationforaTor:
1 that he completed ¢ .
“Tongan subject”.
sincluding one whii
- oncould neverf
>ondent was char_ d,
va! of passport mal= 1
~oapplying then he will
.
- “onrequiredt it -
: Act where it says tt

" ¢ ule 1 hereto." Form

Pasgport or Certificate
18 no relationship
- gust 1994, Exhibit A,

i ed by the responc
sstation to it, and

™ ngatapu or before |

- resides if other | 1

v A did not relate tot” :

Tongan passport. .

t2 1 xd by the respondin.,

ccof sections 12 ar:
¢ 1. If the authon

. Acts of the Legisla
" .adiey cannot be hear "
51y vith the Act, are thre

sui-section 1 para (a) o™
t are called "Immigr: .

“here) when he ca

" Cardis Exhibit C} "~

lcw, that Mr Moal. ...



Police v ' «

110

140

maki , . “. " iImnugratioa Amival Card, m L a L P
befal:: + . ¢ __:wasalor_ 1subjectwl r. 1;° . L
asan / 1 . A lheanswersintheiwofor s, 1 b v g
as bei © 3t . . 18wers to entry 3 which qui s o i i utyu
Citize o " asc Mr Moala in answer had ente .o T

~ " &, .ofthetechnical aspectsrelatingio  fo mw. Ut inisclves usat
docarr © . ...811 = 1t 'nd,Tlookatthe basisonwhicht' :1._ ~° “:dea ..ith
the 2 ¢! ©+ issiag  m. The charges were brou - {1 :
Crimira s aci which says "Any person whio knowi  y and willully makes
other .. v+ lastawmentfalse ina material partcularand the siawmenti made
"(anai’. © .. . [ .statementshouldbemadeandiwillcor L orly) a’
begt + o ce.”

I : 5 »wingly and wilfullv a nent faise in a I
partici . ems 10 me reading the reserved decisioaof u :amedd 5 a
thatheri © ° ~ .usec .ithatstate of mind "knowingiy and wilfully” rhich is one oi &,
func - “ ats of this criminal charge and which must © _ ved | 1
reasc- > .prosecunon, it the prosecution is to succeec oiia - 1
nature.

Th “strate (as | say, a senior and eay 1ol » 2) o rd the
evide ..,. .. wu i decision. In giving his decisior L. fc M
state of »wingly . | wilfully" and made it the b, ttocr ..o ultie
remarks - ourseof his decision. Hefoun 1. Ilthet ic .
ofkno _ Jful'y making a stateinent false in a ruaterial particul w1 de
outby -

T: sution relied, to a considerable extent, on uie staterr o . 1 by the
responc . .~ - _ir he course of interview (question and answer inter 7i v, Exhibit E
of 6th C ¥); and on the answers given as well on thar same daie when the
respon” o ar;  wiih these 2 offences alleged of maki~ 1 ostaw >ntsw the
Amiva’ € . Zousit ently throughout that intervicw and t e chargin  rocess the
respon ¢ 7 itedly, ihat he believed thathe wasa’Ton .1subject, .. this status
hadnc ¢ "~ - ¢ even although some years beiore he had takeno 1 UT port.

T * vl the said thioughout. That was picked up by the Ma; =~z and the
Magistr _ ir _allthe evidence concluded thatelement of knowingly and wilfully
making 2 ¢! nt alse in a material particular had not been pr¢ .. bey. nd reasorable
doubt. T" .7 'stiate had considerable advantage over this Court. Thi. . ourt is notin
apositior, i 18 co sidered the notes of evidence, the argument and the E-hibits, to
disagree ~ ~lusions of the learned Magistrate. And for that reason it no other,
the appe’ s+ ~st the dismissals of those 2 charges should be rejected.

[ ro.. .. 1€ further concems that have come to 1ay iind, as : haveli ed
to the arg: .1l 0. :datthe Exhibits in this case. Itseems to me that therc may be
difficuitic " i forms involved here as well. The respondent s specificallych | d
under sec (1)(a) of knowingly and wilfully making a state  ni faise in a material
particular, f1e stateinent is made (a) in an account, certificale, «  laralion, entry,
inventory, 1 e or other dccument which he is authorized or requirec tn make attes:t or
verify by . . ... tenlaw.”

Wh 113w, T ask, authorises orre | ires 1p 180 “nthe position: M !
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to make . Imm _ “on Amival Cards? Iloo .t . "=~ on Act (Cap. 62).
Section 5 sul - oti n (lc) says this: "For the puin - * 1g his powers ¢ 1
functions and carrying out his duties under this Act, a1 y . ~ion Officer may ... (v)
require any person who desires toenter ... the Kin; = ..o~ 1d sign any prescribed
form of declaration.” There is no prescribed form of . - “outin the Act, orin
any Schedule to the Act (in fact there is no Schedule - ).

There are Regulations, Immigration Regulations nttosection37of the
Immigration Act. Interestingly enough, and I lookat™ / lart, section 37 sub-

150 Secuon 1(b) says: "that the Prime Minister may - "7 7 . ent of Cabinet make
Re _laiions notinconsistent with the provisionsof .is. -any of the following
pu. 1ses ... (D) prescribing the forms to be used fe - | i of this Act..."

Thel.  _-ationRegulations, made undersectio * t prescribe "forms tobe
u ed for tue purposes of this Act” and certainly do +" ¢ forms such as the
I.imigration Arrival Cards which were Exhibits Canc..>) = .ch were the essence of

se prosecutions.

Re tion 10 does say that "The Principa’ [ g ficer may cause to be
nsed for the purposes of the Actand of thesereqn <~ - dstamps as he may

.50 deein necessary and convenient for carrying out or ¢ ' > the provisions of the
Act and of these regulations.”

L have real reservations about the validity of’] * 1dof any forms said to
be ma” : and used under Regutation 10. If o= :; ' - ct, for example section
5(1)(c) : there should be a "prescribed form of decl Lo ~137(1)(b) then allows
Reguiations to be made (by the Prime Minister w., i of Cabinet, I remind
myself) "prescribing the forms to be used”. The F ’ - not do that and to have
aRegulation as Regulation 101s, itseems tome, isto “>nwhich is ultra vires,
outside the powers givenin, the enactment. Howeverl o “er. Itis not the basis
of my decision. I gave the basis earlier on, upholdi - med Magistrate had

170 gaid, but the Regulations, the forms, the enactment 1., . d, I have real concems
aboutand it seems tome that they are matters that: ™ " .. ed by the appropriate
authorities.

In any event, and as well this is obiter, itis -~ : "“1y judgment, but how
can a form (such as Exhibit C -«d Exhibit D) be ~~*~ 0 - ~ration? There was no
declaration on the forms, yet the requirementun et ‘c) is for a declaration.

Again, anarea of concem which [ draw to the a " .appropriate authorities
in relation to the Immigration Act, the Regulatio . @ .. . . 3.

As with the 1st charge which I cons” "..2a0, " 1~ . these 2 other charges

180 brought under the Criminal Offences Aet, I fi * - .. ' broought by the

prosecution should be dismissed, and it is accordingly.



