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Criminal law - appeal - sentence - increase - no cross - ! - double jeopardy
Statutory interpretation - construction - abolition of n law rights
The facts are set out in the headnote of the case in the Co. ~ ..., reported above. The
appellant applied for leave to appeal to the Court of Appeal -~ .. ~'ntof law against the
increased sentence on the basis the Supreme Court had no | iction to increase the

sentence, in the absence of a Crown cross - appeal.

Held:
1.

2.

The sentence imposed in the Supreme Cou:? be quashea and the
sentences in the Magistrates' Court restored.

Although the word "amend” in s.80(1) Magistre '_ s Actinits ordinary
meaning and taken on its own would give a;, 1 . increase as well a3
decrease a sentence, yet 3.80 have to be looked [ .t : light of 8 75(1) the
Court is hearing the appeal brought by the pers- - anced.

S.80(1) should not be interpreted to give the S~ nz Court jurisdiction to
increase asentence in the absence of clearlanguag.  erring that jurisdiction,
that principle involving the rule against double jec: 'y (a common law rule).
In the absence of such express statutory power, > ¢ =ase a sentence on an
appeal by the person sentenced offends the rule - -~ “stdouble jeopardy. Itis
a well-established rule of construction that a statu  should not be taken as
abolishing or modifying fundamental common law zigats unless it uses words
that point clearly and unambignously to that conci=sicin. Sucha power cannot
be read into s.80(1) as it now is.

Even where there is express power it should not be «::ercised without giving
notice to the appellant to enable him to decide whether to withdraw the appeal
or to continue with the opportunity to make further submissions on why the
sentence should not be increased. To increase the sentence without notice is
to deny the appellant an opportunity to be adequately and fairly heard.
There is a need for firmly deterrent sentences in cases of importation, supply
and possession of hard drugs. This decision is not intended in any way t
detract from the Chief Justice's clear waming.



Spoutzv Poli__ (.2) 149

Cases consiz-red : R v Tait (1979) 24 ALR 473
Whittaker v R (1928) 41 CLR 230
Thompson v Mastertouch TV (1978) 19 ALR 547

Statutesce =~ red Magistrates' Courts Act 8574(2), 80(1), 74(1), 75(1), 81
Court of Appeal Act s.17(3)
(N.Z) Summary Proceedings Act 1957 s.121

s0 Counse.. .. ellant : Mr Niu
Counsel = . .adent Ms Tapueluelu



150 ‘tz v Police (No.2)

Judgment

The appellanthas applied forleavetoappealonac st " ., pursuanttos 74(2)
of the Magistrates' Court Act (Cap 11) ("the Act"y:_ -t - -~ ment of the Chief
Justice delivered on 11 April 1997, whereby concu ] ces of one month's
imprisonment for possession of cocaine, and two weeks' it for importation of
cocaine, were each quashed and increased to six monthis *.. ° nt, also concurrent.

At the conclusion of the hearing we gave judgmert .« . ‘he appeal, quashing
the sentences imposed in the Supreme Court, and resworir ¢ 1ces imposed in the

70 Magistrates' Court. The judgment affirmed the order 1~ Chief Justice that the
cocaine be forfeited. These are the reasons for that ind
The sequence of events )

The appellant, aged 45, is acitizenof the United § ~ _. "~ :dTongaon5April
1997 via Fua'amotuairport. He wasfoundtohave1.56¢ -~ sc¢ - :inhis possession.
He said that he had purchased it in Fiji, and that it was fo : use.

On 9 April 1997, he pleaded guilty in the Magi.. . irt to one charge of
possession of cocaine, for which he was sentenced toone . .. Hrisonmentandfined
$600, and to one charge of importation of cocaine, forv. " | .. _ sentenced to two

s0 Weeks' imprisonment to be served concurrently.

He appealed against the sentence. The appeal was , * ¢ the Chief Justice
onll April 1997. The Crowndid notappeal. Nonoticewz :+ ~ stne Courtthata more
severe sentence was being considered. However, indeliver’  ~ " mment, the sentences
of imprisonment imposed in the Magistrates' Court werc =~ ~ " 1. Sentences of six
months imprisonment were imposed on each charge, to =~ ~  acurrently.

He applied to the Supreme Court for leave to appsal irt on a question of
law. On 3 May 1997 thatapplication was refusedbythe C ".f. ~ : whoheld thatthere
was no question of law to be taken on appeal, as s.80(1) T’ " is wide enough to

P authorise the Supreme Court to increase the sentence im, -2 .. ¢ ~ Magistrate. On 20
May 1997 the appellant applied to this Court for leave to. | | he same question on
law.

The question of law

There are two questions of law for determination. F .., ... ther, on an appeal
against sentence imposed in the Magistrates' Court, brou” > _y . sonsentenced, and
in the absence of a Crown appeal, the Supreme Court ' -~  “ion to quash that

sentence and impose a more severe sentence.
Secondly, whether, if the Supreme Court does have jiris ¢, is the Court, as a
matter of law, required not to increase the sentence on ar: ¢ " : person sentenced,
100 without giving notice to the appellant of its intention to cor:s’  ©s..ch an increase?
The answer to the first question tums on the properinte:t anof 5.80(1) Act, read
in the context of Part VII, relating to appeals. It provides:
"The Supreme Court may adjourn the hearing of ¥ =< .l and may upon the
hearing thereof affirm reverse oramend the decisio .. 1¢ magistrate, or may
remit the case with the opinion of the Supreme C_  *** reontothe magistrate,
or may make such other order (including any crderas  the payment of costs
by either party) as it thinks just and may by its order2r ~‘se any power which
the magistrate may have exercised.”
110 Put shortly, the issue is whether, read in ccntext, the provis'on in the subsection
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where = - - ne Court may "affirm reverse or amend” the sentence -
thea : Supreme Court the powertoimpose asentence moresev v 1
sen ... . lin the Magistrates' Court on an appeal by the persoi: s nc. .

Al "oe s 8. 74(1) of the Magistrates’ Courts Act. itprovides ' . :rafi: -~ 1l
every ( ‘ , any party, thatis either the accused or the Crown, shall ‘a
ofa~ pieme Court from the sentence of a magistraie. Thusan < .u
app. < 1 thatasentenceis toosevere,or the Crowncanappealon! . ou .
that. . . .t olenient.

Foo 1s¢.(*)aoes not relate only tocriy © lappeals. ! 1. 2sarny’ .ofa
ine - - ©*s¢  1in cvery crininal case fri ble surrmar ;. The rwer «

Supr ¢ umine appeals, conferred  5.80(1), therefc -eap. .1,
and« s. The words in question should be interpret 1 he context¢ F |
wi’
T )
tt < 1atan: ppeoal acainst sentence is eitherznap, 1by | |
conv senterce imposed in the Marist  3'Courtis  usevere, oran
byt .~ . 1e sentence imposed is not severe enough. He drew attentionto t
req T e Uy s.75(1) of the Act, requiring the appellant to give wotice o't
app .. . ' ys, with the gen grounds of the ap,_
3, by 7of comparison, cn 8.:7(3) of the Court of Appeal Acl
9). 1 i
' ppeal against sentence, the Court of Appeal shall, if they thirl . |
<. . :ntence should have been passed, quash the ser™ -
oass such other sentence warranted in le. ', ite verdict (:vf
"I * oere)in substitution therefore as they think ought to have
. *1in any other case shal! dismiss the appeal.” (Emphasis a4 .d)

I " . od that the express power piven to the Court of Appeal @ inipose «
sel.. . or less severe” is to be contrasted to the provisions in 8.30(1) of t’
M .. v _° ‘3Actwhere nosuchexpress poweris given. If thelegisiat — inter
the Sy « rhave the power to increzse, he submitted, it would have expre
that - - -same way as it did in s.17 (3) of the Court of Appeal Act.

) e ' lied on 5.81 of the Magistrates' Courts Act that requires that ev..,
appza .. . ‘dedonitsmerits only”. Ithas the effect, he submitted, th at: . Al
agains’. °  :c nonly be decided in accordance with the mierits of tf 't~ pealont
greun 18 ~crt, sothat where the appeal is by the persons -c ,theSt, v
Couit -~ 1 the senience, or impose a lesser sentence.

He . 21 sudmitted that in the absence of an express provision in the seciici:
indica " . 1 more severe sentence may be imposed, if there is such a power, the
princ’ ".. 7 .uraljustice are tobe followed, requiring notice to be given to the appellant
thatan - e sentence may be imposed.

I ss T~ aeluela submitted that, on their ordinary meaning, the words "affitin
reverse (T nd” mean that the Court may either not change, or reduce, or chanpe that
is mak . . .y -} nee, to the sentence. On that reading of the words,the poz=ibi "y of
increas’ ., _ tence is included.

Fu~"-7, she submitted, and this is confimmed in the judgmert, that the Ciovi
submitte!  h= hearirg that the sentence was lenient and should bw« rected. 'n that
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event, it is difficult to understand why the Crown did nct. " on the ground that the
sentence was too lenient, seeking a more severe sentence, &5: u: doubtedly could have
done.

Conclusion

The ordinary meaning of the verb "to amend", taken on its own, gives a powerto
increase as well as decrease the sentence. The ShorterOxf. '™ ‘ish Dictionary, volume
1 page 58 gives one of the meanings of the verb "to amend" - 1 "to free from faults, correct,

... to recify”. In that sense, the Supreme Court is rectify ~ « - comrecting a sentence it
170 congiders to be inappropriate. Thus, inthe eventofa C « - peal, it is the power to
amend that enables the Court to increase the sentence.

Butwhen considering the powertoamend on anappe: ' ., . personsentenced, there
are other considerations. When the Supreme Courtcom~- .0 -cise its power under s
80(1), it does 80.... "upon the hearing of [the appeal] ...",  *“ ;i .1 :appeal brought by the
person sentenced in respect of which he has given the gro ~ "the appeal pursuant to
875(1), Itis not hearing any other appeal. Section80(1)sh v >tbe interpreted to give
the Supreme Court jurisdiction to increase the sentenc 'n: : _ence of clear language
conferring that jurisdiction. Such clear language is to be .8 13(3) of the Court of

180 Appeal Act, and, to give another example from New Ze~ -, i1s ;21 of the Summary
Proceedings Act 1957, which gives the High Court powe .. appeal against sentence,
to "Quash the sentence and ... pass such other sentence v. .. ~d in law (whether more
or less severe) in substitution thereof ..."

Even where there is express power, it should not be cized without giving notice
to the appellant to enable him to decide whether to with¢ ~ appeal, or to continue,
with the opportunity to make further submissions on wh! ~ : zentence should not be
increased. Toincrease the sentence withoutnoticeistodeny ~  pellant an opportunity
to be adequately and fairly heard. In the New Zealand text, # _ns onCriminal Law, Ch

160 3.6.15, the authors say:

"A sentence which is manifestly inadequate m: _ « = increased on a defence
appeal. The Courts generally intimate thattheser - mightbe increasedand
give the offender the opportunity to withdraw t e .. peal instead.”

There are good reasons for concluding that the powe. :an only be exercised if
expressly conferred. In accordance with the common law principles governing the
administration of justice, the Crown has norighttoappealaga  *anacquittal, noragainst
sentence, in the absernce of express legislative authority. In Australia, this principle has
been held to involve the rule against double jeopardy. Thus is the context of sentence::
"The freedom beyond the sentence imposed is, for the second time, in jeopardy on a
200 Crown appeal against sentence. It was first in jeopardy before the sentencing court: Rey

v Tait (1979) 24 ALR 473 at476-477. Or, asit was put by Isaacs J in Whittaker v The Kin;

(1928) 41 CLR 230 at 248, a prosecution appeal puts in jeopardy "the vested interest that

a man has to the freedom which is his, subject to the sentence of the primary tribunal.”

The common law rule, of course, can be overridden by express statutory power, as
it has been in many jurisdictions, including Tonga, in the case of Crown appeals against
sentence. Similarly, the right toincrease a sentence on an appeal by the person sentenced
can be given by express statutory power, as it has been in the examples we have given

Butinthe absence of such express power, toincrease a sentence onan appeal by the persorn
ro sentenced offends the rule against double jeopardy. It is a well established rule of
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1at a statute should not be taken as abolishing or modifying fundamental
rights unless it uses words that point clearly and unambiguously to that
Ahoinpson v Mastertouch TV (1978) 19 ALR 547, Deane J at 556. Such a
t be read into s 80(1) as it now is.
ver to the first question of law is "no". This makes it unnecessary to answe
stion. But it will be apparent from what we have said that, haditb n
answer would have been "yes".

* his further observation. We agree with the comments by the Chief Justice

" for firmly deterrent sentences in cases of importation, supply, and

. . .rddrugs. As he said, the sentence in such cases should be one which ™.

~out to the world that Tonga will not countenance such offending ..." Cur
s case I8 not intended in any way to detract from this clear waming.



