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The fact - iwhe e > ~thejuc_  ntinthe court below (reported
above).
20
Held:
1. B bli - abusz of public oftfice or misfeasance
2. ; ! (ef: & -inexcess of power) are alternatives
ToTpr T U« inoavin Cetoriof miisfeasance of office
L lletl 7 Lo 'malice orknowledge of invalidity will
oot 1 not be imputed upon some principle of
1, Luat must be found as a reality. However, where the
n . 5 2 O, ue >wmustnothesitate to make the appropriate
% ao <, rtnvindicate the citizen against abuse of official power.
3. 7 . 7 " v osvi.ar usl, lable as well.
4. 5. .30 e showd ke decucted fromn the suin awarded for the
c > altemmativ - ualification, reflecting a discount for the
b © P v esnondent; and the amouint of exemplary damages
1 .1u " “centtomark ©  court's strong disapprobation of the
c 7 T n
Casescon ~ 7 : ‘fu v A (19 S0TCR 2T

pv\mallah ~ M. T [1982] Ac 158
A v Mir of Agriculture [1986] 1 QB716
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Ther - 4 . ¢ _atitio ootairediu 3 :C “~ ~inst the
appzllants,.” :17:al = ot ners - atio Courcil, 2 G " . {ingdom
of Tenge, 2 verdict Jor Je .. 10f T 35,000 pius costs. .. 3.0 . . were most
unusuzl, ¢ ir ordar to waccrstand tt ), it is necessar, o’ o g The
respondeni 2a  :to Tor - iz 1985~ h _ and ost gr7 - fications in
medicine, ga” ed ir her humeland, ®  ~ny. Her zualificatio t gnised in
England,a 4 :reiccepiedinTonga, sothatshe wasat o ino s here. She

so T m laCenadic a . whohadalsotake .. .". tee onin the
Kii, om, Mr Pzter N____».ald.

# rtherespo “beenpracis i oceoa,c o _titioners
Registr ‘»n Ac © 9ic eirtoforce, 0t ™o 1993 r ey ', ~pondent's
registration *, ; -actise medicine was pursu w0t Medivi _  _ Act 1918
under which perregistrations” = ict” A sove or . 1y 1993,
new registretionproce © sy vec¢ . ot: ° place,.. e e . he Council
on behalf of = Minisiryof bk u 7 "2~ ‘ora.

Section Sof the :w Astbarredan ') onfrom-  ising: © ctitioner
"unless hisnameison* :register”. Accor¢ = v, theview vestabe t gcessary

%0 forpractitio  .iose.r oshregist ‘o derthe .. proced reo. . ty months
there were delays in neccnsdtt o e 2 .sta . n. oftheC ¢ . se, illness
dic notvanish fror: To |, and - ! “rndic s, ofnecessi,. to practise.
Inthecaseo 1eres t,osl o jusifivemc il . cement
of the new Ac: a - ficate {ec 1 the Acil: ;| Dirzacior oi A K ¢ ad "full
registration as Mc 2 “onrt, and o heisa mec W "~ e oof good
siandine.” Eveni.. .., I JANITTTTIE LD Toud . oo, 0 f " and the
responc twasic'iby wlegs .o . o 1" Toregis 0 .t inew
Act, although, asherc ication~ &~ on aile(iet s :kept

70 under the previous Act), this wo d e moie or iess ~ formality. ’ spondent
comple : efc  ofappiicaiic " wed by the Council, and pai . " xd fee of
$88oi1 L Apri. 10 .

Therec! _r, the res ... too_s i ed o trial oo, 0 7 . stice, has
found, byalongseriesof  -vs, : i1 ngrequests: Idefc .. rtoone
difficulty would lead to the »~'s: _ ‘a0 r. A minute discrepanc “x oiding of
the respondeat's date of b: *h n: v frorn Germaay was seizeu . tificate
fromthe Bavarin Minis 'y =~ °° s 0. .crespondent's qualifica < . .. rejected
hocanse . as  sedo tr:.. ivisty's .. .3 iatherth: onlosecftle [T lvemsity at

g  Munic ¢ zhadobtainedkzrc - : Althioughthersspe™ 21tl 2, t-graduate
degrce, m chwas madeof arequeriic. - rptofherfiisti 7z « _ 2" Itwould
be iedious i repeat, in thess reasons, | w ~ous nconsequential difficulties ihat were
raised. A readir ofthemsugg .. "« ~ .th°  he written submission of Mr Niu (for
the respondent) .aat the "cot’c 1, . " _ t e'iequired documentst  _  they were
only requircd be.~ - sheco ' [~ ¢ hem!”

But by 23 March 1995, the = isha  ~cableto rrite thatthe "Cc  .il no longer
doubts the authenticity of the  zum  tsstbmiittedsofa, . M~ rthel 8, ©  _:uncil met
o 29 March 1995, ¢ 4, althou th ali this tizwe no oby don h " .1 iaised to the
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respondentpraciising' . leher._ 'citiciwaspaading, tiemir  rec Ithefollowing
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. thPrac™ ' »n ., “ouncil &
cin Ty of . donaid
WS :tions acted capriciously and ... inl - ¥
T .« ‘.ustice'sfincingsandco 8 se a is e with
o inci, . relating tomisfeasance of office. =~ Jalmc =~ 1He~ T owof
-org, _” ' .1 (1987), at 43, it is stated:
"There is a recogiced toit of misfc: ~ ~-: o, Vi “herefore
damage caused by therr  ciousorne. - -~ S «wers by
a statutory cc _ rration or public 0. icer  nt e. lant must
be proved to have ku.cwn he was act v, otherwise
every property ow  damagecby L. 7 7w ild sue.”

InAustenv Civila™' _-1aauthonty .. ., 7. 0 *. Zourtof
the Federal Court of Austreiia acceptedt* . "h - ¢ : tleast
that if a public officer oes an act which, is - ' ie of his
office, and he thereby causes dar = h Lot tort for
misfeasanceina public officew”™ .e. , ~ . "1 Ll e . ortwas
described by Lord Diplo_":i 1w "w 7. " _ s 12 “C158at
172 as "well - establis 1’ /] a* vt o 17 C “iy was
considered by the Cowtof Ay~ ‘u_ov 1 i ‘ou# Fisheries
and Food [1986] 1Q.B. 716:+7,.et | t ) 777 "If
anactisdonedeliL.rz 'yand ith! u R TR . Fatthe
actorcan sensibly _ ;- "3 oL VY ieon oo L0 /a8 not
‘aimed' at the pers~ 1 o, itis =~ osufl a0 1see no
distinction L=tweeiia  ice v o R \ (injuring
a person (ie. malicious ), groa L L " kezyond
power, withsor :off v t. srel. v Toreseeabl.s ¢ "injury
toa person. CliverLJ.. " . "1 - : VAN (S ot illiam
Wade thateitherr " A o I T ‘ ‘he tort
of misfeasance of off

Inthepe  sass, i o. o+ = we wnts of
the tort. It™ [ U T S o | I B T .. oowers,
soagtoactin! 7" YT v wt Lt ice and
knowledge are 'te: - A T xr, o f - reil
acted'e: ~ cio &t the Tt ~ oeriine Jlainly
discriminatoy”, T g~ Jf L

It should be em) ~asizedt a~ce :inveh v tf to 7 isfeasz 3 iceisnot
an ordinary case. Imcc . % 3VEN grous anee, T . Wothing
shortof1 *° .1 ad TTwi Uty o1 ). - Jledge, forthis ,will not
beiny, 1t 1u, onsome r iciple of i ' o~ e betmustt - - reality.
Howrever, whars the n  ~sasy fasts ¢ @ e »d. vt ot ake the
approprizte findine in orderto vind*  : ecii=» jai te oo p er

Accordingly, the challenge toth : Ch'.JJus c .o f" dlapg e 17077 0 As the
Council was acting on behalfof the . ", d ..1".it ¢ithon,, b 2. . ndas
clearly held out, the Kingdom of Tor isv i =il - i1 ~nsible.

The nert question is damages. Tt «h J ti~*~ leo'ited the da: 000
for loss of income, $10,000 for & 1age to »n oo ~ . .. rdis  .: o ther
suffering, $10,000 for the costc "¢ taini; ;1lorthy  eric “1oToas b7 Ofer

9,0

exemplary or punitive damages, « totelof 2. (0. Gt
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" an qual”'v ations and $5000 exemplary or punitive damages
ack.
Ity about allowing the whole cost of obtaining an alternative
y discount for the benefit so gained. The respondent is free to
difications as she may choose. Therefore, there should be
1 . 1 a:nount sufficient to compensate the respondent for being
1al qualifications she might otherwise not have sought, and that
ng, a time forced on her by the respondent's actions. For this,
le estimate.
‘punitive damages are concerned, there is a principle thatsuch
- .1d to the punitive consequences of the compensatory damages.
~pect, is anaward that marks the Court's strong disapprobation
o:. For that purpose, a sum of $3000 seems sufficient.
verdict should be varied by reducing it to $25,000. Otherwise,
Cismissed. The appellants should pay three quarters of the



