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2. w1l judge should have din .. d .} . . articular issue,
t' efore, in the affirmauve, thattie, s ..
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oe ret asige.
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W' v 1o list o forhearing o v, aC ir’cime: Dy coOungs
forthe ,, ' ithat - ppeal wasnottose ~ar- 2t mag i woula
sought by the appellant from the respondei:. Pa sp ‘< have vacated an
ot rous order fo. costs which had been made "1favor ¢, lentat the trial, an
too tainar” . .tothe meaninsandeffe te s 9C "1 . 7. . Act.

Cousetf __ . partieshave jcledina.’™ = ¢ .-~ -~ " sto r -
and affect of 5.99 in its application to the fa- sof s« . » - 1z « neen informed
counsel that upon expiession of our view they willj 1 - 1 the Court to make
consent orders  hich vill dispose of the appeal.

The appellant sued in the Supreme Coust for * f _aultand rape. She
alleged 2 sepa.. "3 assauits, one of whichwas all: “:d® w: - -~ =donthe whichv
alleged to have occurred ori the night of 89 A} 119%4. ° 1t rothe ¢ o
alleged assaul or to ihe iwo alleged rapes and we sie  « .eaiter to t he 8/9 Apri:
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198 Flemming v Manu

proof of the alleged assault on 8/9 April =

Itis not claimed in the Notice of Appeal thatHis He. ¢ _tions to the jury were
erroneous. We do not think this is of much, if any, signific xcause if the conviction
was conclusive proof of that part of the appellant's case raised by question four,
the jury's verdict was obviously against the weightof tt  nce.

In our opinion, 8.99 clearly applied to the facts of t .. .. The prosecution in the
Magistrates' Court was brought by the plaintiff. The posi‘ic  vould have been differert
if it had been brought by the Crown or a police officer.

110 We do not think that it is possible to read 5.99 ¢ ~ - ~'ing other than that the
conviction was conclusive proof of the assault in the actic veen the prosecutrix, ie.
the plaintiff, and the defendant.

We refer again to the relevant words of section:

"Every judgment is conclusive proof inall ¢ .~ it proceedings between
the same parties ... of facts directly inissuein - - actually decided by the
Court."

The very fact which was directly inissueinthe M .. 3' Court was whether the

defendant assaulted the prosecutrix ie. the plaintiff on .~ 1 1994.
120 That being 8o, we think with respect to the leammed 1 . ige, that he should have
directed the jury that they must answer question 4 in t* ive. Whilst His Honout
did make statements to the jury from which they mayw '! 1ormed the view, that thev
should find for the plaintiff on thatissue, he did not tel’ ~ " at they must so find. The

consequence was that they answered question 4 erronec
The orders which by consent, we make are as follc

1. Appeal allowed. Jury's answer to the q 4 set agside. Note that it
is agreed that the question should have be sweredin the affirmative.

2. Order for costs below set aside. Inlieu " .. ~ each party to pay his or
her costs of the trial.

3.  All further proceedings in the action per  ~~ tly stayed.

4.  Each party to pay his or her own costs of Jpeal.

5. Appeal otherwise dismissed.

130



