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Criminal law - sedition - elements

The accused was charged with sedition (3 counts) ariging from his answers to questions
after he gpoke at an election campaign meeting in early 1996, the accused being a

candidate.

Held:
1.
2.

The counts were all dismissed for various reasons.

First, all 3 counts related to the one exchange or answer, and were not
alternatives. It was unsatisfactory for the Crown to say, in effect, that it was
up to the court to choose which count the evidence should be fitted within .
That was wrong as a matter of principle and of fairness.

The accused was entitled to the protection of cl.11 of the Constitution but here
he faced a virtual lottery. Some strictness should be applied to pleading such
an offence and the indictment must specify the acts by which the seditious
intent was evidenced orif anindictment for seditious words, the words alleged
to be seditious must be specified.

A person in jeopardy on such a serious charge is entitled to know, and must
know clearly, what he is to face.

Over and above the elements of sedition contained in $5.47 and 48 of the
Criminal Offences Act, which reflect the reality of what the common law as
to sedition is, there is an additional element namely that the acts or words in
question have a tendency to provoke disorder and violence.

A court should look at all the circumstances, including tiie nature of the
audience addressed.

Courts in recent times have taken a strict and somewhat restrictive view of
provisions for allegations of sedition, having regard to the fact that such
provisions have the potential to be abused at the expense of the freedom of the
press and of the liberty of expression particularly having regard to cl.7 of the
Constitution.

Under cl.7 a balancing exercise of some delicacy may well be required. A
court should be vigilant but should in no way prevent what might be seen as
lawful criticism, even robust harsh criticism.

The court could not be sure, on the evidence, of the actuai words allegedly used
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Judgment

I have listened carefully to, and thought carefully about, the submissions mad.. to
me by Mr Tu'utafaiva for the accused who has in effect sub:nitte:” hat tiie case against the
accused should go no further, it should be dismissed atth’ ta . ', ttheendof the
Crown case.

Prior to making that submission, [ had raised some matters, which had occurred to
me and which were of concern to me, with the Crown at the end of the case. ] have now
heard the Crown, Mr Tu'utafaiva and then Mr Cauchi for the C _ . .i1reply.

1 say at the outset that I intend to dismiss all of 3 cuntsir thi i ciment at this
stage. And]will do soforanumber, manifold, reasons, I think possibly 4 or 5in aunbei.

The indictment charges the accused with 3 counts of sedition under, cr contrary to,
sections 47 and 48 of the Criminai Offences Act. Tl e firsi count in the particula:s, as
amended, says this: the accused did on or about the 1 nth of January 1995 at Mu'a,
commit sedition by speaking wotds to the effect " the cainpaign to bring reform would
turn out to be unsuccessful, he would do what happened at Tungi Arcade, just walk right
in and bang" with the seditious intention to excitc disaffection against the King of Tonga
or against the Parliament or Government of Tor , or to excite such hostility orill will
between different classes of the inhabitants of t : Kingdom as rray be injurious to the
public welfare, or to incite, encoura e or procure violence, disorder or iesistance to law
or lawlessness in the Kingdom, or to procure ol” rwise than by lawful means the
alteration of any matter affecting the Constituticn, Li 1 or Govemmentof the Kingdom.”

Count 2, in its particulars says the accused did on or about the month of January
1996 at Mu'a commit sedition by speaking words to the effect "if the King won't accept
the petition, he will resort to what happened at Tungi Arcade, he will do the obvious and
go to the extreme" with seditious intention as spelled out, - |1 will not repeat now, as
spelled out in count 1's particulars.

Count 3, says the accused did on or about the month of January 1996 at Mu'a commit
sedition by speaking words to the effect "that if the Perliament would not accept the
proposals he would do the other thing, just shoot the gun” with seditious intention etc. as
per the previous two counts.

My first concem, and the first ground on which I would dismiss the counts, is this:

Idid knbw, did not realise, when this case started, nor indeed from the opening, that,
as | have now heard from the evidence and as Mr Cauchi has saidtome, th se counts relate
to justone exchange. I thought that there must . ve been 3 separate exchanges orevents,
But that is not the position as disclosed in the evidence and I will come to the evidence
in some detail a little later on.

Mr Cauchi in the course of his submissions to me this afternoon, said that the counts
were not in the alternative but were in relation to the same offence. That I find an
extraordinary tactic or piece of pleading by the Crown, and in my view quite wrong. |
note that even when submissions as to no case were made, the Crown still did not elect,
ortry to elect, orindeed suggest it would elect, to proceed on a particular one rather than
the other two counts, but in effect said well it is a matter for the Court.

To put matters, on this aspect, in a proper context I should say that I have heard the
evidence of 7 civilian witnesses who were present at the time the alleged words were
spoken by the accused. Each of those witnesses, as I have listened to them and gone back
through my notes, gave different versions (and indeed one of them gave 4 versions when
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Parliament or Government of Tonga;

(b) To excite such hostility or ill-will between different ¢ sses of the
inhabitants of the Kingdom as may b injurious to tt > public welfare;

(¢) Toincite, encourage or procure violence, disorder or resistance to law
or lawlessness in the Kingdom;

(d) To procure otherwise than by Jawful means the alteration of any matter
affecting the Constitution, Laws or Government of t ' ingdom."

Those sections in my view reflect the reality of what the common law as to sedition
is. That common law definition is set out in Archbold 1992 Edition Voi.2 at para. 25-
168, where amongst other things, a lengthy quotation is set out from Stephen; and there
isreference then, amongst other cases, to the 2 cases specifically referred to by MrCauichi,
the Canadian Case of Boucher v R [1951] 2 D.L.R. 369 and then, more recently, the case
of R v Chief Metropolitan Stipendiary Magistrate, ex parte Choudhury [139111 Al E.R.
306.

In particular in the commentary in Archbold there is reference to this summary, and
it is a summary which in my view correctly reflects and sets out the deveiopment of the
common law, through the cases, including the Canadian Boucher case and on to the
Choudhury case in this way:-

"There is authority to the effect that there is a further ingredient to the offence of
sedition, namely that the acts or words in question have a tendency to provoke disorder
and violence", (and some older authorities are referred to). "This was certainiy the view
of Birkett] in R v Caunt (1947) (64 L.Q.R 203). In his charge to the jury he said: "Sedition
has always had implicit in the word, public disorder, tumult, insuitections or matiers of
that kind". Should the point arise for decision it is submitted that the butter v i3 that
such a tendency should now be taken to be (and sensibly) "an essential ingredient of the
offence. See also Boucher v R (approved on this point also by Choudhury) where the
Supreme Court of Canada concluded that the offence of sediiion required proof of an
intention to incite to violence or to create public disorder.’ Thatis the effect of what was
said by Watkins L.J., and agreed with, in the Choudhury case at 323 para. (d) and (e) on
that page.

One or two other general matters, as to matters of tendency to excite or incite the
various matters referred to in section 48 - I take the view t  * the Court should look at all
the circumstances, including the nature of the audience addiessed; and as to the questions
of proof of intent or seditious intent, I direct myself that the natural tendency of words is
no more than evidence of the intention of the person speaking the words.

The next general thing that I refertois (and it would seem to me quite appropriately)
that Courts, particularly in recent times have taken a strict and, what might be seen as,
somewhat restrictive view of provisions for allegations of sedition, having regard to the
fact that such provisions have the potential to be abused at the expense of the freedom of
the press and of the liberty of expression by the individual.

I remind myself of that because of the provision in the Constitution, clause 7. That
provides that "it shall be lawful for all people to speak, write and print their opinions and
no law shall ever be enacted to restrict this liberty. Therc shall be freedom of speech and
of the press forever but nothing in this clause shall be held to outweigh the law of
defamation, official secrets or the laws for the protection of the King und the Royal

family."
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Eachbuildingon the other, itseems tome. Butywhat., .. . S -
what would you do next, is the effcct of what was _ -~

As I listened to them, and as | have gonebs- n _1 - o outar
hypothetical and growing even more hypothetical, pro_ siv ) eti~
and more conditional, and more contingent as the Guesti

Iwill retumn to that point; but the real pointhere (and1. . .~ . _tlz=secod
basis on which I would, and do, dismiss this indicam  )ir R -
I have heard it, I could not be satisfied, I could not be sus : W,
allegedly, by the accused. There was no contempora., ot
whether written or recorded in some other way. Norie seci: R TOR
witnesses seems to have made a note at the time, orinc "~ 'd ’ ’

Indeed the witnesses (or at least the 2 or 3 thai we. 3 qu¢ s oo B
seemed only to have had the matter brought back(* mwhen _ ries
some little time later.

All 7 of these witnesses gave differentaccounts or versions. _ ‘othe¢ esticaz
and as to the answers. Indeed one of them, »r Tu'itupoii, as1 3 i :
in chief and then his cross-examination, gave 3 possibly 4 differ .. L0 L
And when ] am referring to that, I am referring in particutartod BV« :
the accused is alleged to have answered to the last of those . C
contingent questions.

The last of those 7 witnesses in a curious piece of vidence (su¢ 1 _ iire-
examination) said that in fact he had heard the full answes thath 1 w o :
witness by Mr Tu'utafaiva in cross-examination (Mr Tu'utafaiva was ) his duty,
what he said the accused himself claimed he had answered). Thiswi . =~ " :versa!
in re-examination as that witness seemed to accept that he heard v on osaid.

The condition of the evidence as I see it and it is in conjunctic « iti . picading
point I have mentioned already, is this. The Crown, in effect says: well something was
said. But the question is what? Thatis the very point. Itis riut for the Court to guess as
to what was said; nor is it for the Court to guess what "Tungi Arca s. And from
the accounts I heard in evidence it means different things, slightly differcas things, to
different people.

But the important point here is that there are variations ar.de .. Le....... zach
of these 7 witnesses and there was variations witiin accourits a5 vwell s 1 1ar as some of
them, if not all, are concerned. As I have said none were immediately interviewed, none
complained, none made a record, and their recollections were after some time.

In my view the evidence generally, in relation to proof, is tc.. [l unsatisfactory. On
the basis of this evidence, I cannot be satisfied, I cannot be sure v-hat v-as said, and indeed
it is so unsatisfactory that, in my view, it would be wrong to allow such serious charges
to go further. As I have said, I have linked it back to whai [ have alrcady 3 about the
unsatisfactory position in relation to 3 counts. 1 also note that not on vwvitness, in any
event, exactly said what is alleged in any of those 3 options in the 3 con its.

There are conflicts and variations not just between themas = v . ° 1 accused
allegedly said but also as to whether the accused answered ali the «, s .ons lumseif or
whether the other candidate present answered some. There is conflict between whether
the other candidate tried to cover for the accused and stop him on one hand; or whether
the other candidate supported him. There was conflict between the witnesses as to the
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nuniber of questions asked, ranging from 1 up to something like 4 or 5 or indeed more.
Some wilnesses acknowladged that they did not hear all that was said. All were trying
‘ve what they could from their memories, as they now recalled.

I have reached the view therefore that I should dismiss these counts, all 3 of them
or that busis as well. The evidence is so unsatisfactory I cannot find what language was,
what words were, in fact used; and as [ have said, in any event, none of them, whatever
v~ come to the words used in those counts. Not only were there different versions
of what was allegedly said by the accused, but each witness had his own, and sometimes
quitc different, view as to what he thought the accused meant.

That, in my view, creates further problems and difficulties for the prosecutionina
case such as this, because not only must there be evidence as to what was said, but also
as to whether the words were indeed expressive of a seditious intent.

I turn to other bases for dismissal as well. The first put shortly is as to the reality or
off . n ofwhatwascla 1tohave beensaid, whatever the words (and I am viewing

1in thz widest frame work at the moment because of the difficulty, as I have already
sxpressed, for the Crown). Were those words sufficient to say that they were expressive
ol a seditious intention (as in section 47 subsection 2)? [ say that, given the evidence I
have heard, they are not so.

And secondly, as to the contingency basis, the hypothetical and contingency basis
or - hich the answers were given. The words (again viewing them in the widest frame
wo. given the diificulties as I have already outlined) were directed to a contingency
ma;ely and in order to give an answer to a questioner. And therefore, in my view, not
sufficient evidence on the important question of proof of seditious intention.

As to both those before I go further, I do note that the Crown (again reflecting the
shot gun approach, the covering all bases approach, that I have already mentioned in
relation to the counts) in opening relied on each of the 4 matters (of seditious intention)
set out in detail in section 48. The Crown says, well, if any of them fit the Court should
apply them.

Irefer to, and when it comes to it adopt, statements which were made in the High
Court of Australia, in the case of Bumns v Ransley (1949) 79 CLR 101 and in particular
two passaj  at this stage, from the judgment of Mr Justice Dixon (as he then was) al
pp.115-118. 1 start towards the bottom of page 115:

"To be seditious, the words uttered must, under so much

of paragraph (b) & (d) of section 24 (A) (i) as is relevant

be expressive of an intention to effect the purpose of exciting

this state of feeling against the Sovereign or the Government

or Constitution of the United Kingdom or the Government

or Constitution of the Commonwealth.

[ take the words "expressive of an intention” in the case of an
witerance, to mean that what is said conveys in fact an intention

on the part of the speaker to excite or produce such an actual state
Qf feeling. What constitutes the offenee.is the expression of a real
intention,” (the stress I put on real is mine) "te.effect the seditious
purpose and that purpose itself must be a reality” (and again I stress
that ullc.>rd). "It is not sufficient that words have been used upon which
i :ditious construction can be placed, unless on the occasion when
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they were used they really conveyedanin i 1 [

speaker to effect an actual seditious purpose (again ., 'A18).
I close that quote there, and then resume at page 117 about 2._rd. of .. : way down.
He is then dealing with the factual situation in that particularcase. 1+ ... oaquestion
and answer previously given, and then goes on in this way:
"When the question was repeated and a more cu.. e

insisted upon, his answer and the manner in whic 1. .
delivered seem to have exhibited a resolve to state | 30
sentiments without reserve. But there is no indicationof :  desire to

persuade his audience of anything but his own convictic the
course his party would take if a war with Russia occurred.  .lo i of
is a disclosure of his own views actu: 1 by the persiste - _t's

questioner; not an active attempttoe .« apurpose of cat 3 hie
listeners to adopt an attitude of mind. But supposing ti . his
answer he did wish to influence opinion as to the side t. .. 3t >uld be

taken in the contingency of a war with Russia. The attit . " rardy
the Crown or the Government of persons whose opinic 1 'Z 1t be so
influenced would be only indirectly and consequentially in-  lv. u and

would not be within the immediate and substantial purpuse whicli the
supposition would ascribe to the appellant. His mind and hi. .. _re.
were devoted to a contigency. It was spoken of as an hy, ,

an hypothesis involving a dilemma ...".

Then a little further on page 118 this:

"In my opinion, he did not in fact commit the crime with .7 " he was
charged for the simple reason that he did not answer the ¢~ tio

for the purpose of exciting disaffection and his words, as the> + -« aud
be understood in the circumstances in which he uttered then, woie

not expressive of an intention to effect that purpose.”

As ] say, | adopt what was said by Dixon J there and turn to two aspects, the two
aspects [ have mentioned already, under the heading of Reality and Coutingency.

Reality. It would seem from what I have heard that the meeting or the faikava was
good humoured. There was a series of hypothetical questions culminating in a particular
question which the accused is alleged to have answered, on the evidence, in a variety of
shapes and forms, but referring in some way to the Tungi Arcade. Laughterensued. That
may have started, on some accounts, whilst the answer was being given. Itcertainly was
present at the end of, or following, the answer and the laughter seems to have come, on
the evidence before me, from the majority of those present.

Two of the witnesses before me have said that they, in effect heard it as a joke and
treated it as a joke (whatever it was that was said), and as I have said it provoked, it would
seem, a considerable body of laughter at the time. The various witnesses have expressed
their own views (different as [ have said) as to what was meant by what was said. Inmy
view, on the accounts given me in evidence, the significant and important aspect of a real
intention to effect a seditious purpose, that purpose in itself a reality, is lacking with
respect to this matter here.

Mr Cauchi, in the course of submissions and in referring to the some of the decisions
in the Canadian and then the English cases which [ have referred to, said that the test was
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. *+hore must have been a threat and if what was threatened did happen would that be
.. son. That is where this question, and a point rightly made in my view by DixonJ is
r . t- this question of reality. And on the evidence, there was simply no foundation
¢ that; notin the way the evidence has been revealed to me.
As to the second aspect, contingency. It would seem Mr Moala led the accused on.
He was the sole intertoctitor. Deeperand deeper. "If he was fortunate enough to be elected
what would he do if nothing happened? If fortunate enough to be elected again, what
would he do (that is'to further the pro-democracy position)? If the petition to the King
did not succeed, what would he do? If the second petition to the King and the march did
not succeod, what would he do? If the third petition to the King did not succeed? What
v--- dhe do? Anyother way?" Itis this series of questions, as revealed in the evidence,
it leads finally to this answer that provokes the laughter I have already referred to.
Twill not refer back "o the passages of Mr Justice Dixon. I goon to refer to a passage
fr v :Justice McTier ~1inthe same case Burns v Ransley, p.119 about 3 parts of the
7 down startir _ with the words.
‘The words in themselves are evidence that the appellant spoke
with the crirainal intention found by the Magistrate. But it is obvious
thit all the circumstances in which the words were uttered must be
*  nirto consideration in order to arrive at a correct conclusion on
the questicn whether the appellant uttered the words with the
necz2ssary criminal intention.”
And 1 -~ ,~es on aboui the tendency and the purpose of the words and then at page

430

110,
"The criminal standard of proof must be applied. I think that there
is rcom for a reasonable doubt that the appellant uttered the words
with the intention of effecting any criminal purpose which would
render themn seditious. It is entirely consistent with the evidence
to find the appellant spoke the words charged in order to give an
answer 1o the question put to him and that he had no intention other
than o give the information sought by the person who asked the
question. That is not a seditious intention.”

I'ha  already referred to section 48 and the four paragraphs set out, any one of
v' :ht ownsaytheyrely on. Again thatdemonstrates the difficulties the Crown has
v what was said, let alone the differences between witnesses as to what was meant of
~ould b« meant, each as it were placing their own interpretation on it. In my view, this
"« the greatest difficulties for the Crown in this area as well,

- 30 buck, finally o the passage I referred to earlier in Archbold and which I read
sununarising the Boucher and Choudhury cases at paragraph 25 - 198, page 2726, and
ter that additional element rightly introduced into this charge in the common law, and
accepted by the Crown here as being applicable, as additional. That is the proof that the
words had a tendency to provoke public disorder and violence and that the words were
spoken with iptent to incite the violence or create public disorder.

N In my view, given all the matters | have already referred to, there was simply no
evi ' e :fore me on which to found proof of those matters of tendency and intent. It
L on these bases that I dismiss all 3 counts in this indictment against the accused.

S$70 1 H .
1 add this. Mr Tu'utafaiva further made submissions to the effect that each covn!
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referred to the alleged offence having taken place at Mu'a, whereas, as the evidence
shows, this faikava, and whatever was said took place at Fatumu. If that was his only point
I would have allowed the Crown an amendment. It is not an essential ingredient. The
accused would not have been disadvantaged by such anamendment. Butitis, in my view,
irrelevant in view of the judgment and the reasons I have already expressed.

So, also is the fact that no one in evidence seems to have formally identified the
accused as being the person spoken of, whether at the meeting or at the interview with the
police. But again what that was a matter that might well have been subject to correction
(and properly so).

The accused should stand. Mr Sikuea, on the 3 counts in the indictment, formally
I now enter verdicts of not guilty on each. And inaccordance with section 14 subsection
7 of the Supreme Court Act, I direct that you be set at liberty forthwith.
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Practice Direction No.1

Practice Direction No.1/1997

Re¢: Co "~ to Supreme Court from Preliminary
Inquiries in Magistrates' Courts

When a Magistrate commits an accused person to the Supreme Court (whether
under 8.38 or 5.42(5)(c) of the Magistrates' Court Act) such committal will be made
by remanding the accused person (whether in custody, or on bail) to appear in the
Supreme Court at 9.30 am on the date six weeks from the date of committal.

Anexcepiion is made for committals from the Magistrates Courts in Vava'u, Ha'apai
an-i'Eua. There, a committal should be to the date of the first day of the next known
circuit session of the Supreme Court in that particular area.

Be”  the nominated date for appearance in the Supreme Court the Crown will

I _ inthe Supreme Court and serve on the accused (or counsel) the indictment.
Or. the nominated date the accused person, and counsel for all parties must attend.

(Nigel Hampton)

NUKU'ALOFA, February 25, 1997. CHIEF JUSTICE




