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The appellant appealed from judgment in the Supreme Court rejecting all his claims 
20 against the respondent with respect to loan transactions including claims that the Bank 

could not charge interest at more than 8.5%; that interest over that ra te plus insurance 
permiums and fees and charges deducted should be repaid; and that the Bank had 
fraudulently and unjustly enriched itself at the expense of the appellant and damages 
should be awarded. 

Held: 

1. The allegation of fraudulent conduct and unjust enrichment were correctly and 
forth rightly rejected. 

30 2 The allegations that the interest rate provisions were too vague and ambiguous 
to be enforced were rightly rejected .. the expression used was sufficient to 

40 

convey objectively that from time to time interest rates would move up and 
down. 

3. As to the premiums fees and charges they were agreed to b· the appellant in 
a letter and although not in the loan agreements themselves, the letter was part 

of the documents in which the contract was to be found and therefore the parol 
evidence rule was not relevant. 

4. The non-registration of the letter under the Contract Act did not prevent the 
Bank collecting the fees and charges. The Contract Act creates a bar to an 
action upon such a contract i,e, as to enforceability - an action for recovery by 
a plainti ff and not as here an action sounding in damages for alJeged breach of 
contract. 

5. The Bank, unilaterally, changed the loan category from residential housing to 
commercial and thereby charged higher interest, the judge below finding that 
the Bank was so entitled because of the change of use of by the appellant, 
without notice. There was no contractual provision allowing that and the 
judge below was wrong. The appeal was allowed as to that aspect only and 

50 the matter remitted back for evidence to be heard on it. 



Taufaeteau v Bank of Tonga 123 

60 

6. Eur the appellant haa suffered no loss or damage as at all times loan moneys 
were outstanding. 

Cases considered 

Statutes considered 

Counsel for appellant 
Counsel for respondent 

Tonelli v Komirra Pty Ltd [1972] VR 737 

National Reserve Bank Act 
Contract Act 
Evidence Act 
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Judgment 
T he A ppe1\ant (the Plaintiff in the Court below) appeals from a Supreme Court 

Judgment of 10 November 1995 rejecting all his claims against the R~spondent (the 
Defendant in the Court below). 

The claims and appeal relate to loan transactions, (and a number of documents 
recording those transactions), commencing in 1987 and 1988. At that ti me advances 
tota1\ing $65000 were made by the Respondent to the Appellant for 'housing' purposes, 
with two loan a.greements and a mortgage being entered into by the parties. 

The a.rgument in the Court below, and here, was that the Respondent was wrong in 
charging more than 8.5% interest on the loans; that all interest over that rate should be 
repaid t6 the A ppe1\ant as we1\ as all insurance premiums and commissions, bank fees and 
charges which, itwasclaimed, had also been deducted wmngfu1\y and without contractual 
authority.' In addition it was' said that the Respondent had deliberately, and indeed 
'fraudulently' as alleged, unjustly enriched itself at the expense of the Appellant; and that 
not only were there moneys repayable, as al ready set out, but that both general and 
aggravated damages should be paid by the Bank. 

In the Court below the trial judge, for reasons which seem sound to us, and which 
are factually based on the evidence he had heard, forthrightly rejected the allegations of 
fraudulent conduct and unj~:st enrichment. With his conclusions we agree. Those 
conclusions, to us, seem sou'1d and appropriate. 

The trial judge found that the Respondent Bank had made a mistake in calculating, 
charging'and deducting interest from time to time at a n te higher than was allowed by 
law (i.e. by Order in Council gaze tted on May 14, 1990, pursuant to s.40 of the National 
Reserve Bank Act (Cap.102) when the maximum interest rate chargeable for loan 
advances made prior to 1 July 1989 - thereby applying to these two advances in question 
- was set at 10% per annum; the Bank, mistakenly, having charged and deducted interest 
at 13.5%, that being the allowed maximum rate for advances after I July 1989) 

The trial judge also found that when this was pointed out to the Bank it corrected the 
poSition, crediting the erroneously charged interest to the Appellant's account and 
adjusting the loan account accordingly (on which loan ~.ccount a significant debit balance 
was then,and sti.1I is, outstanding i.e. the Appellant still has some way to go to repay the 
advances made to him by the Bank). $5,976.33 was adjusted back in this way prior to the 
trial; and the Respondent conceded, at trial, that a further $ 1,064.43 had yet to be credited 
back and the account adjusted accordingly. That would take the interes t charged and 
deducted back to a maximum rate of 10% both as allowed by la·,·' and, as claimed by the 
Bank, as allowed by the contract with the Appellant. 

The Appellants' arguments before us, apart from the unjust enrichment claim Fhich 
we have dealt with, were founded on these 3 propositions-

1. That the interest rate provisions in the 2 loan agreements of 25 August 19ft? 
(Ex PI) ($50,000 advance) and 17 June 19d8 Ex P2 (inc reased advance by 
$15,(00) were so vague and ambiguous as to be both meaningless and 
unenforceable, resulting in the ini tial rate ofeS% only being able to be charged 
for interest and without any ability in the Bank to incre8se that interest rate as 
it purported to do. 

2. That the Bank could not, as it later purport'Od todo, change the category of loan 
from residential housing to commercial, ('· .. 'hen the .·\ppeliant apparentlv let 



Taufaeteau v Bank of Tonga 125 

out his house without the agreement or consent of the Bank) and thereby 
increase the rate of interest chargeable (commercial rates being higher than 
residential housing rates). 

3. That the trial judge was wrong in finding that the Bank could charge and 
deduct insurance premiums and commissions and bank fees and charges, 
based on a letter of 2 May 1988 by the Bank offering the further, increased, 
1988 advance, which was accepted by the Appellant. 

We see no substance to arguments (1) and (3) and reject them for reasons which we 
120 will express shortly. We will then return to argument (2), which we find has substance. 

The loan argeements are both in the same phraseology. The iriterest provisions are 
identical each: 'The rate of interest payable shall be 8.5% per centum per annum or such 
other rate as the Bank may from time to time charge its other customers ona like account.' 
The issue taken here, and in the court below, was with the words 'or such other rate as the 
Bank may from time to time charge its other customers on a like account". 

These words are not in our view vague or ambiguous, or too vague to be enforced, 
which were the Appellant's arguments . The judge below rightly rejected the arguments 
made by the Appellan t. H"! found that by using that expression 'the parties contemplated 
and ultimately intended that the Bank would be empowered and entitled to vary the rate. 

130 They said so expressly in the agreements PI and P2. The expression used to record their 
intention is sufficient to convey objectively that from time to time interest ra tes would 
move up or down in line with the rate being charged other borrowers, the accounts of 
whom were in the nature of housing loan agreements like that made with the Plaintiff .. .". 

140 

We see nothing in thoseconcJusions, whether factually or legally, which can be said 
to be in any way exceptionable, let alone wrong. The agreements do provide a sufficient 
basis for a court to ascertain the nature of the' obligation intended to be assumed . See, for 
example, the expression ' current bank overdarft rate' held to be sufficiently certa in in 
Tonelli v Komirra Ply Ltd [1972] V.R. 737. 

The Appellant apparently claimed in the Court below that the interest rates "were 
intended to be, and should now be, constructed as ' flat rates "of interest.' The trial judge, 
rightly, rejected that. Leaving aside entirely on this issue the letter of the 2 May 1988 
(which would support the Bank's argument, and the judge below) the twelve year 
mortgage signed by the Appellant of8 January 1988 says this: "to pay interest at the rate 
of8.5% per centum per annum or at the prevalent rate charged or chargeable by the Bank 
from time to time to its customers on a like account ... ." . Again those words are clear and 
unambiguous. The AppelJant is an accountant. How he could claim that the authority was 
only to charge a flat rate of 8.5% is difficult to comprehend. Small wonder that the trial 

1SO judge found that 'the ra te of interest to be charged by the Bank was variable at the instance 
of the Bank in both Exhibits PI and P2 and according to the tenor and intent of the general 
agreement between the parties". We add that changes of rates of interest were clearly 
publicly notified in an acceptable fOim and manner. This agreement is rejected. 

The next argument to be dealt WI th relates to the letter of2 May 1988 (Ex.P6). Two 
arguments were mounted, both here ,md in the court below. 

First it was said that the letter cc'uld not be relied upon by the Bank as contractual 
authority to deduct insurance and bank charges (used in this judgment to cover insurance 
premiums and commissions, and Bank fees and charges) because of the operation of 
certain provisions of the Evidence Act (Cap. IS) and that , therefore, the Bank was 
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restricted to the 2 formal lo an agreements themselves which made no mention of such 
charges . 

Secondly It was said that, e , en if the letter could be reli ed upon, the provisions of 
the C ontract Act (Cap.26) - now repealed but still applicable to these transactions - would 
in some way prevent the Bank collecting such charges because the letter had not been 
registered under the Contract Act (as the loan agreements had been). 

First as to the Evidence Act , the Appellants argument was based on the parol 
e vidence rules in sectlOns 78 and 79. It was submitted that the loan argreements (Exs. P I 
and P2) only could be looked at, and that the accepted loan offer letter (P6) could not be 
pra yed in aid by the Bank to fill in any deficiences (e. g. as to insurance and Bank charges). 
The short answer is in S.78 itself which says that" . where any contract ... . has been 
reduced to the form of a document or documents, no evidence sha ll be given of the terms 
thereof except the document itself .. . ' The underlining is ours. T he contract here is to 
be found in a number of documents including the loan agreements, (PI, P2), the mortgage 
(P5) and the letter (P6). All are executed by the Appellant. 

The mortgage (P5) contains provisions as to insurance (clause 5) and as to default 
in payment of insurance premiums (e.g. clauses 12 and 18). The le tter (P6) (whi ch is 
endorsed by the Appellant in thi s way: "The abovemention ed terms and conditions are 
ac knowledged and accepted") has within it reference to "Special Conditions :- Insurance 
of the house in the Bank's name with policy to be held by the Bank. Mortgage Prepayment 
Insurance to be taken in the name of the Bank". Insurance and insurance charges were 
clearly contempleted and intended by the parties; and deductions of commissions and 
premiums were made with contractual authority. 

As to the Bank fees and charges, provision for them toOe deducted is clearly 
contained withtn one of the documents making up the overall contractual arrangements 
Detween the parties, i.e. in the letter (P6) which provides' A once only Establishment Fee 
of $250 will apply only for the increase in addition to other Bank and Statutory Charges . 
f u ll details of these charges will be available to you when you call to sign our 
documentation". 

It is noteworthy tha t the loan agreements do not specify that they recorded or 
pUfTJ0 rted to record, exclusively, the whole transactions between the parti es and that no 

other document could be looked at and relied upon. 
The trial judge was correct, in our view, in concluding that the letter (P6) "forms part 

of the agreement between the Plaintiff and the Bank"; and that the Bank fees and charges 

were deducted properly and with authority. 
As to the claims that the non-registration of the letter (P6) under the Contract Act 

meant that these various insurance and Bank Charges were not collectable, we agree with 
the trial judge's conclusion that the Contract Act cannot affect these transactions. Under 
the Act any agreement or contract as to money to be lent or services to be rendered has 
to be registered if any action to enforce the ontract were to 'be maintainable' (s.5) . In our 
view the section creates a bar to an action upon any contract for "money to be lent or 
services to be rendered ... " if the contractual document or agreement is not registered. 
Here the letter (P6) was not registered separately; it was relied on by the Bankas authority 
for the deductIOn of the various insurance and Bank charges (made over a period of time 
and without any objection, apparently, having been made by the Appellant at all); 
therefore the Appellant claimed in some way that the agreements contained in that letter 
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were unlawful. 
The argument in not suqai nable. The releva nt provision of the Contrac t Ac t (s5) 

relate to Gnforceabili ty i.e dS the trial Judge said , It relates to 'an ac ti (ln for recovery by 
a plaintiff" and not to (as here) "an action soundi ng in damages fo r all eged breach of 
contract . 

We now re turn to the Appellant' s argument as to the unilateral change, by the Bank., 
of the loan category from residential housing to commerc ial ; and the j ustifi ca tion for 
thereby charging higher inte re st rates. 

If the ca tegory stayed as residential housing, as it clearly started out in these 
transactiuns, then the Respondent Bank acknowledges that the highest in terest ra te It 
could have charged (from the start of 199 1 or the reabouts as we were advised from the 
Bar) was at 9.S%. As set out above the Ba nI has recalculated in terest back from 13 S% 
to 10% forv:l.rious periods ; sothatanotherrecalculatIOn will be necessary (from 10% lack 
t09S%), with furtherc rediting back to the Appellant' s account and adjustment of that loa n 
account accordingly follow ing our decision that the A ppellant must succeed on this poin t 

The puin t is sho rt. The original loan was ' Purpose of loan: Housing' (Pl) ant.! the 
extension loan (P2) 'Purpose of loan - Housing Increase'. 

The inte re st rate provision, as already set out, referred to variations of interes t rate 
being tied to the rate the Bank ' charge(d) its other customers on a like account " 

The "like account' clearly related to residential housing accounts; and thc tria l Judge 
so found. 

The Appellant late r rented the house out and the judge found that 'the nature of the 
loan changed from a loan of a residential nature to a loan of a commercial nature" .. and 
'that there was no disclosure by the (A ppel lan t) to the (Respondent) of the change to 
letting .. Was the Bank upon discovery of the letti ng simply enti tl ed to a lter the interes t 
rate unilaterally? I conclude that the Bank was so entitled. After all the Plaintiff had 
wrought a change of lise without notice". 

With that conclusion we disagree. None of the documents (whethe r P I, P2, PS, P6) 
allowed for such to be done. There was no CC"ltractual provision spelling out a ny ability 
in the Bank to do that. Mr Appleby agrees that (ha t is so. He comes back to relying upon 
the same reasoning as re lied upon by the tri al judge i.e. because one party ' breached' the 
agreement vi z. that the house being financed would be used on ly for his personal 
residentIal requirements, the Bank couJ d act unila te rall y as we ll. 

The Bank had other remedies. lndeed itcould lllti mately c~ 1I upthe loan. Inalcs~er 
and not as drastic, way it could have renegotiated the terms and cOllditions of the loan with 
the Appellant (including the category i.e. res idential or commerc ial, which would affe ct 
the interest rate) . It chose flOt to do so. 

lt is bound by the same prov isions of the lonn agreements (and mortgage) as it 
acknowledged and on which it relied (as earlie r set out) to ~ay that it did have the ability 
to vary the rate of inte rest. T hose documents referred to 'a like account" i e to other 
customers with residential hO[lsing loan accounts. Those words were, and are, ah" 
binding upon it T and unless and unti l the contractual arran ge ments were prope rl y vari\,d 
the Bank was bound to charge and deduct interes t at the rate applicable to residentiall('lJn .' 
and not charge and deduct, as it did, interest as if one a commercial loan. 

So recalculation and adjus tment will be required, and must be made by the Bank 
260 That can, and should, be done in the manner in which previous recalc ulations and 
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adjustments have been carried out 
This ('ourt is not in a position to carry out such recalculations. It is appropriate that 

we allow the appeal in relation to this aspect only and remit the matter to the Supreme 
Court for evidence to be heard, if necessary, as to the recalculations and adjustments. We 
would expect, however, that the Bank: will be able to recalculate and adjust the figures 
without the need to further trouble the trial judge. 

A claim was made on behalf of the A ppellant that the Respondent should pay interest 
to the Applicant on all moneys recalculated and in effect recredited or yet to be recredited 
to the Appellant's loan repayments (i.e. on the $5976.33, the $1064.43, and the amount, 
as above, involved in the further reduction from 10% to 9.5%). With that we do not agree. 
At all times loan moneys were outstanding; fixed automatic deductions, as authorised by 
the Appellant (P6), were being made and put towards principal and interest (on the 12 year 
mortgage); it just means that the Bank put a greater part of those set figure automatic 
payments towards interest, rather than to capital repayments , than it should have done; 
and that the Bank must make the proper adjustments, from interest wrongly taken, into 
the capital repayments. The Appellant has suffered no loss or damage. 

The A ppellant succeeds on this appeal to the extent set out. He is entitled to costs 
which we fix in the sum of $1,000.00 and disbursements. 

Given the limited success of the Appellant overall, but also given the mistakes made 
by the Respondent in calculating interest rates; the balance still needing to be recalculated 
and adjusted back ($1064.43) as at the trial in the Court below; and the present finding 
and the need for further adjustments we take the view that the award of costs against the 
A ppellant in the Court below, should be set aside and that each party should bear their own 
costs in that Court. 

« 


