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11, I?& 15 January 1996 

Land - surrender - conditional - right oj inchoate heir 

A preli mary issue arose as to whether the plai ntiff had standing to bring a claim, as eldest 
legitimate son of a still surv iving father who on succeeding to an 8 acre tax allotment in 
1991 lodged a cl aim to and was registered as holder of one half only, and purported to 
surrender the balance to the children of his illegitimately-born niece. The balance was 
regis tered in that way. The plainti ff claimed th1.t the surrender was Oawed in that it failed 
to comply with s.54 Land Act and that it attempted to impose conditions on a surrender. 
The plaintiff claimed an an tic ipatory right to sue, hased on s.170 Land Act. 

Held: 
1. 

2. 

3. 

4. 

5. 

s.170 intended to limit claims under the Act, 010t create them. It may only assist 
to demonstrate tha t rights which are in existence are not yet extinguished by 
statutory bar. 
It was common ground tha!ss.Sl and 54 Land Acthad not been complied with, 
which meant the conveying away of 4acres from the registered allotment was 
done unlawfully by the father (who was not a p3.rty to this action) and the 
M inister. 
T he conditional surrender was and is void ab initio. But that did not give the 
pl aintiff any standing, althou gh it did give the Minister a duty to put matters 
ri ght. 
No ri ght of action accrues to an eldest legitimate Tongan son of a registered 
holder by reason of the unlawful activity of the holder. Wf!re it so all potential 
but inchoate heirs would be e ntitled to claim notwithstanding that the day of 
their inheritance might never come. 
The plaintiff here had no ri ght of action and no right to seek a declaration as 
to the purported surrender . 

Case considered Motuli ki v Namoa & ors [1990 1 Tong" LR 61 
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Judgment 
The fac ts upon which the court is asked to make a preli minary ruli ng regarding the 

standing of the plaintiff are as foll ows. 
The plainti ff is the eldest legitimate hei r and successor of one Tevita Latu Palu in 

respect of a Tax Allotment at Koloua Tongatapu which is recorded in the Register of the 
Minister of Lands page 169 Folio 6. It was fi rst registered in the name of Palavi Pal u on 
17 February 1917 being in area 8 acres 1 Rood 1.8 perches and known as 'Konga Toafa' . 
It was registered in the name of Tevita Latu Palu on the 18 November 1991 and the area 
in respect of which Tevita Latu Palu was registered was recorded and changed to "four 
acres exactly' by Ministerial endorsement on the regis ter (Exhibi t P4). 

The father of the plaintiff, Tevita Latu Palu (' Tevi ta ' ), succeeded as holder of the 
allotment after the death of his sis ter-in-law Ma'ulu Palu and the extinguishing of her li fe 
interest in the allotment. Tevi ta fi led an affidavi t of heir and a claim to the allotment with 
the first defendant the Minis ter of Lands. 

At the time of lodging his claim with the first defendant Tevita requested tha t one 
half of the Tax Allotment (4 acres) be given to or for the children of Manu Ma'u, the 
illegitimate daughter of one Tevita Tekitau Palu the deceased brother of Tevita . It is 
unclear just how the subject of the conveyance away of four acres from the allotment d id 
arise. Tevita says that the Minis te r asked him to do it. Perhaps the Minis ter did. For 
present purposes it is of little consequence. In fact the Minister granted fou r acres to 
Tevita and the other four or thereabouts to Manu. 

Tevita's evidence is - ' I gave it to her to show my natura l love and affection - I 
expected no compensation - I consented in Manu's favour - I gave it for Manu not her 
children - I withdrew my consent when my son (the plainti ff) came and said that he would 
not consent. ' 

Thereafter, a subdivision of the four acres given to Manu occurred. FOr present 
purposes it is suffic ient to say that the plaintiff. the eldest legi timate son ofTevita, did not 
consent to any of the transactions associated with the reduction of the ' A pi Tukuhau from 
8 acres to 4 acres. 

Counsel for the defendants each make the point tha t Tevita (not a defendant to the se 
proceedings), was never a holder in possession of the Tax Allotmentcomprised of8ac re s. 
He was, at his own request only ever the holder of 4 acres. The rest he "surrendered" 
within the meaning of the Land Act (without the plaintiffs consent. ) 

Those being the material facts, I now turn to the submissions of counsel for the first 
defendant. 

The fi rs t defendant sub'nits that the plaintiffs case is premature since he has not and 
cannot have standing as a daimant to the 'Api pursuant to the provisions of the Land Act. 
He can not qualify to file an affidavit of [Ieir unless and until one of three statutory eve nts 
occurs namely that the registered holder:-

di.es 
becomes insane or, 
surrenders his interest in the allotrr:ent 

and that ifhe cannot claim ti tle by reason of the continued exis tence of a registered holder 
then he has no rights in law, only the expectation that he may one day succeed the holder 
by virtue of the rules of devolution under the Act. And tha t if he has no rights under the 

1()() Land Act then he has no right to sue; that is he has no standing. 
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Ms. Weigall adds that in this case that Tevita made a "purported" surrender onl y, 
si nce the requirements of the provis ions of section 54 as of the Land Ad amended by 
amendment 18 of 1991 section (2) lVe re ~ ot met. 

Section 54 of the Land Act as arne ed provides as follows 
"(1) Whenever the holde', ot .1 Tax or Town Allotmcnt des ires to surrender 

any such allotment or any part thereof, it sha ll be lawful for such holder 
with the consent of the Cabinet to surrender tJ.e said allC'tmentorany part 
thereof as aforesaid, and any allotment or part thereof ~o surrendered 

110 shall, subject to the provision of this ac t, immediately devolve upon the 
person who would be the heir of the holder if such ho lder had died; and 
if there be no person on whom the allotment or any part theeof can so 
devolve the allotment or any part thereof if situate on crown land sha ll 
revert to the crown and if situate on an heredi tary estate shall revert to the 
holder thereof. 

120 

(2) Notice of Cabinet's consent to the surrender shall be publ ished by the 
Minister in one issue of the Tonga Government Gazette and in three 
Issues of a Tongan weekly newspaper within two months of the date of 
the Notice. 

(3) The notice shall be in the fom1 specified in schedule IV A and will require 
any person cla iming to be the legal successor to the surrendered Land to 
lodge his claim in writing to the a llotment or part thereof by the date 
specified in the notice which date shall not be less than twelve months 
from the date that the no tice is fi rs t published in accordance with su b-
section (2), fai ling which the said a llotm. t or par: thereof will reve rt to 
the estate holder." 

The first defendant submits tha t because the surrender here, on any view of it, failed 
to comply with the provisions of the Act it was furthe r fl awed in tha t it was an atte mpt by 

130 the claimant to impose a condi tion that the surrender be for a spec ific objective i.e. the 
grant by the Minister to the Minister to the children of an illegitimate and specified donee. 
The grant, says the Minister, is therefore void. 

As to the submission that the plaintiff has no standing, Mr Niu, of counsel fo r the 
plaintiff submits that the law is that if it can be shown thata surrender has occurred in law 
and fact with unlawful consequences - (here the conveying away of half of the es ta te to 
an illegitimate person orto her children) the unlawful conveyance crea tes a cause of action 
which cannot vest in any person save the plaintiff in this case and the plai ntiff becomes 
possessed thereby of an anticipatory right to sue ~ 

~"i) Mr Niu bases his submission upon the provisions of the Land Act Section 170 as 
amended the provisions of which are as follows :-

"170. No person shall bring in the court any action but within 10 years after 
the time at which the right to bring such action shall have firs t accrued to some 
person through whom he claims, or if such right shall not have accrued to any 
person through whom he claims then within ten years next after the ti me at 
which t .~ ri ght to bring such action shall have fi rst accrued to the person 
bringing the same ." 

The marginal note to the section, "Limitation of Action" , allows a clue to the 
j5() intention of the legislature. There is in my opinion no doubt at all the Parliament intended 
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that section 170 of the Land Act to limit claims under the Act, not to create them. 
Section 170 with respect to the argument of Mr. Niu, cannot help the plaintiff 

establish that he has standing. S.170 may only assist to demonstrate to a court that rights 
which are in existence are not yet extinguished by statutory bar. 

A case with facts similar to that of the present one Vias considered and dete rmined 
by the Privy Council in Motuliki v Namoa, Motuliki and the Minister of Lands Privy 
Council Appeal 5190 [l990lTonga LR61. In that case the father of the appellant in 1965 
and 1966, surrendered his Town Allotment and it was allocated to 'Elisi Namoa by the 
Minister of Lands. The surrender did not secure the consents necessary under S8 51 and 
54 of the Land Act (Cap.132). A t the time of the surrender the A pplicant was about 5 years 
old. The Land Court dismissed the appellant's claim to the allotment.' The appeal of the 
appellant to the Privy Council was dismissed. 

The Privy Council held that the appellant was not prevented from bringing the 
proceedings insofar as the proceedings were brought outside the apparent limitation 
period set by section 170 of the Act but that the limitation period did not commence to run 
until the appellant attained his majority and was claiming, not through his father, but 
independently of him since his father had, by surrendering the allotments without the 
required consents, surrendered also his right to chalJenge the legality of the surrenders. 

170 The Privy Council, (stressing that the reasoning used was only because of the particular 
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circumstances 'of Motuliki), reasoned that 
"The legality of the surrender by Viliami could have been challenged by the Minister 
or by Viliami, but it was Viliami, who voluntarily surrendered his right to the 
allotment, although the surrender was unlawful. It appears to us that by so doing he 
also surrendered his right to challenge what he had himself done, to the detriment 
of his heir. In these special circumstances we consider that the appellant had an 
independent right of action which he could pursue." 
The issue of limitation is not relevant to the present proceedings, and Motuliki must 

be approached bearing in mind the caution of the Privy Council that there were special 
circumstances surrounding it. I judge that to mean that Motuliki ought not to be read as 
establishing general principle or precedent. 

It is common ground that, here, Tevita failed to comply with the provisions of 
sections 51 or 54 of the Land Act. That means that the conveying away from the registered 
allotment of an area four acres was done unlawfully by the then holderTevita and by the 
first defendant in the sense that even if the first defendant did not actuall y request the 
surrender but merely did what was asked of him by Tevita,i.e. effect the su rre nder, then 
the Minister facilitated the process by making the registration in the manner deposed to. 

Ms. Weigall submits that any purported surrender must be void ab initio; that 
Motuliki involved at least a procedurally correct surrender albeit one with no consent 
whereas there was not the least compliance here; that since the conveyance of the land is 
void ab initio then no cause of action may accrue to him. 

Mrs. Vaihu submits that if anyone is entitled to a claim it is, and can only be, Tevita 
himself but not the plaintiff whom her clients maintain has no standing. 

By what process of reasoning can it be asserted that any right of action will accrue 
to an eldest legitimate Tongan son of a registered holder by reason of the lawful activity 
of the Holder? I do not understand the Privy Council to be making any such assertion in 
Motuliki. Were it so it would mean that all potential but inchoate heirs would be entitled 
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to claim notwithstanding tha t the day of thei r inheritance may never come by reason 0( 

their.early death or supervening insanity. 
The ci rcumstance of the present case differ from Motuliki. The Minister argues that 

what was done by way of conveyance or surrender of 4 acres to Manu Ma'u was void ab 
initio since the application for surrender was made for a sp<:cific purpose tharis to say to 
transfer to the land to Manu for herself and her children. The Land Act does not allow 
of such a transaction. In my opinion the cor.ditional surrender was and is void ab initio. 
That does not give the plaintiff any standing but it does give the Minister a duty to put 
matters right 

Therein lies the essential distinction between this case and Motuliki. There the 
infant ~Iaintiff. by reason ofthe ur:Jawful surrender by his father, had and preserved a right 
of action. Here, there is ground foran interested party seeking a declaration from the court 
of the nature of the purported surrender, but the interested party must have a right of action 
and the plaintiff in this case "oes not Only Tevita (who has sought to withdraw his 
surrender) and the Minister are in any position to put the matter right. I rule that the 
plaintiff does not have standing in this claim. 


