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Fifita V Fie'eiki (No.2) 

Supreme Court, Nuku'alofa 
Hampton CJ 
C 788/95 

7 & 14 December 1995 

Land - mesne profits - assessment - loss of use - value 
Mesne profits - land - loss of use - value - assessment 

This civil claim was associated with the clairr: for possession of the same land (the case 
20 reported above). The plainti ff was out 'Jf possession of the land and unable to use it for 

some 4 months. 

30 

Held: 
L 

2. 

Mesne profits are for damages suffered through being out of possession of the 
land and, if there is no actual damage by tile trespass of the defendants (for that 
is what is being compensated for) theD a plaintiff may recover (on mesne 
profits) the amount of the opel'. market value of the premises for the period of 
occupation. Mesne profits are to compensate for the damage suffered by the 
wrongful interference with the right of the piaintiff to possession of the land. 
Here there had been no loss proved except for the rental the plaintiff had paid 
the holder of the land and an appropriate share of other moneys paid by the 
plaintiff to the holder (as a · premium·' to obtain a 50 year lease). 

Counsel for plainti ff 
Counsel for defendants 

Mr Edwards 
Mr 'Etika 
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Judgment 
On the 24th November 1995 I en tered judgment in this matter for the Plaintiff, with 

the question of damages (for mesne profits relati ng to inabil ity to us e the land in question 
for the 4 months : August, September, October and November 1995) to b'~ assessed. 

By the 7th December the Plaintiff had had filed , on her behalf, two Affidavits by her 
husband in Sllppor! of the claim that the mesne profits should be set a t the rate of $2000 
p~. r month. 

Both Mr. Edwards and Mr. 'Etika attended before me on that date, when Mr. 
Edwards made submissions in S'lpport of the Pla intiff's claim, saying that over and above 
any ground rentals appropridely payable for the actual land in question the Court should 
take into account the Plaintiffs husband's loss (or antic ipated loss) of business profits if 
his wife, as arranged, had allowed him to conduct his vehicle se lling business from the 
land. I stress the "husband's loss ' - and thatin reali ty is what the 2 Affidavits and the many 
exhibits relate to (e.g. in the 2nd Affidavit the Plainti ff s husband says this: '12. If I had 
used the land and had Wcars or trucks sold within this time I would receive over $100,000 
for the trucks alone. It would be equally true if! had sold any of the cars . I have estim~.ted 

a very low losli of income of $1000 a week, income as a direct result of the defendants ' 
conduct'; and further e. g. in the 1st Affidavit this by the husband : '4. The value of the 
mesne profit that my wife is claiming should be calculated on the fo llowing fo rmula:-

(a) the rental value fixed by Government is $700 p.a 
(b) the $50,000 should be amortise(d) over 50 year period. 
(c) loss of revenue of $1000 a week. 
• 5 The commercial use of the land and the loss of 'he use ... .. should be the 

value of profit, plus 1/12 of the sum of $700 and $1000 per week. My wife and I I.'ould 
be satisfied that a mesne profit of $2000 per month be allowed . .. ' ). 

Nowhe re am I told what share , if any, in these antic ipated profi ts of the husband, the 
wife is to have; nor is there any mention of her being paid a rental by the husband for his 
lI.se of the land. 

Mesne profits are for damages suffered through the Plaintiff being out of possession 
of the land and, if there is no actual damage by the trespass of the Defendants (for tnat is 
what is being compensated for) , then the Plaintiff may recover, as mesne profts, the 
amount of the open market value of the premises for the period of the Defendants' 
wrongful occupation. Mesne profits, in effec t, are to compensate for the damages suffered 
by the wrongful interference with the right of the plaintiff to possession of the land. 

It is important to remind myself of those principle s in view of the way the Plaintiff's 
case was made by Mr. Edwards, on the 7 th December. 

On the 7th December, Mr 'Etika, having just been served wi th the :Lnd Affidavit, 
wished to have further time to consider both the contents of the Affidavit and '.'.l hether a 
valuation should be obtained by /lim for his clients. 

Tne matter was adjourned for one week to enable him to do tha t. However, when 
the matter was called on the 14,h only Mr. Edwards appeared and, after waiting some time, 
! aGvised Mr. Edwards that I would consider the matter solely on the basis of what had 
been put before me up until, and including on, the 7th December and give a short written 
judgment on damages, ,} hich is what I now do . 

I return to the first Affidavit. In para. 3 the husband says that "I am unable to assess 
the loss of revenue for not being able to assemble the vehicles and pl acing them 011 the 



Fifita v Fie'eiki (No.2) 189 

site for sale. I can only,give an I:stimate for loss of a profit of approximately $1000 per 
week-. I have already commented on the husband's position as opposed to the Plaintiff s 
situation, which is the situation under scrutiny. 

In addition, and in any event, I note that the Plaintiffs husband does not say 
anywhere, in either o{ his Affidavits, that he has not been able to 'lssemble and sell these 
vehicles elsewhere. 

Para. 5 of thai first Affidavit (already set out above, in its relevant portion) 
·reinforces my view. There has been proved by the Plaintiff no actual loss except for the 

1()() rental paid, and a share of the other moneys paiti, for the 4 month p~riod the land was not 
able to be used. 

110 

That rental is the Government rental of $700 p.a., which is confirmed by Exh. " A " 
to the 2nd Affidavit as being "the correct rent for the land" (this being an independent 
assessment of the ' current market rent" of the land). That rehtal, monthly, \,.,ould come 
to $58.33. 

I also take into account the payment of $50,000 lJy, or on behalf of, the Plaintiff tv 
Mrs. 'I1avalu, owner of the land i.e. in effect a "premium" of $1000 p.a. for the ri ght to a 
50 year lease of her land. On that basis that would come to $83.33 a month. 

I do recognise, and am preDared to accept, that $50,000 raised and paid in a lump 
sum at the start of the 50 year term is in effect worth more th::n if it were spread and paid 
throughout the term. Although I have no direct evidence on thtt I am prepared to make 
some al lowance for that additional cost of that "premium". Using my best assessment of 
the evidence overall I am prepared to allow a figure, to ref1c:ct that position, of $30. 00 a 
month. 

I find here, then, that mesne profits should be assessd, in favour of the Plai ntiff, in 
the sum of $17 1.66 per month, for each of the 4 months in que"tion i.e. judgment for the 
Plaintiff against the Defendants, jointly and severally, in a total sum of $686,64; together 
with costs as taxed by the Registrar (if not earlier agreed). 


