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Seini went to the Ministry and saw Puniani who at her request roughly drafted
Exh.Pl, the letter. She probably saw him on 10 December 1992.

She Seini then typed it into the form Exh P1 now is.

She then took it to Losipeli who signed it.

She then brought it to the Ministry of Lands where it was endorsed "Paula
submit to cabinet (Signature) 14.12.'92."

Seini Mafile'o had no authority to do anything but hold the letter until Losipeli
whose signature it bore, next gave her instruction. However it is clear from her own
evidence that, once having got the signature, she went ahead in contradiction of the
direction from Losipeli and lodged it - probably on the 12th December 1992, Shereceived
instruction from the Ministry to pay fees and to do "other requirements”.

P2 is the controversial Jetter from Kuti Kaitu'u the Town Officer of Kolomotu'a the
township on which the subject land is situated, to the Minister of Lands. [ have already
referred toit. It appears to have generated many Ministerial endorsements and Minutes,

On the 14th December 1992 an application form ("SIPINGA 'OE TOHI TALA
‘API") Exhibit P3 was lodged. It bears a signature which purports to be the signature of
Seini Mafile'o "for 'Efoti Koula Mafile'o™ and bears a signature which purports to be that
of the "estateholder S. Ma'afu Tupou”.

On the 12th March 1993 some two and a half months after Seini/'Efoti's application
P3 was lodged, Lemeki Taufa applied to be registered (Exh.P4) as the holder. The
Application bears a note which reads:-

"Note: -

Paula
Check out dll Applicants to the allotment Lemeki has built a brick house

on the land. 12.03.'93"

and, by note dated 12.03.93 the response from Paula Moala (let in by consent)
"I respectfully state here:

&0 1.
2.
3.
4,
240 Paula

14-12-92 letter of surrender by Losipeli Taufa
14-12-92 Application by 'Efoti Mafile'o (not yet registered)
This is only one Application to this allotment and also this Application by

Lemeki Taufa to this allotment.
Allenclosed together with these (two)(2) Application s the letter of surrender.

Nothing has been registered.

Y ours respect{ully
(Sgd) Paula F. Moala.

[ want 'Efoti Mafile'o and Lemeki Taufa to come this Office Tuesday

16.03.'93, 9.00 am.

(Sgd) S. Tupou
15.02.'93 (sic) ....."

There is (and can be at law) no argument that the Applicantion of 'Efoti document
P3is an application in proper form for registration of the document LOT 2PLAN341and
for the Minister to Grant to the Applicant the land formerly in the name of the Holder

20 Losipeli Taufa.
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point. 1 consider the decision to bind this Court and to be highly material to a proper
resolution of this matter..

The decision ¢ited is Privy Council Appeal 1/63. LOLOHEA v SIAOSI TAFOLO
ANDNOBLELAVAKA. True itis that the facts of Lolohea differ from the present, but
the consequence at law_brought about by those facts is as I have said, the same. The
Minsiter in both cases was misled and fell into error.

Fraud or mistake will vitiate the grant in any case where it is established to the
satisfaction of the Court on the balance of probabilities. The contention of Mr. 'Etika is
that the Plaintiff is "Estopped” from denying the grant and registration of the land in the
name of the Defendant. That cannot be. The Court is always charged in cases such as the
present to doequity. The parties must come to the Court with clean hands. The document
which Seini Mafile'o presented to the Minister signed by Losipeli was not whatitappeared
tobe. There can be no mistake as to herintention. She intended thatit mislead the Minister
and his representatives. Itdid so. The Minister fora reason which ts unclear failed to see
the Plaintiff and Seini Mafile'o together as he had, originally, sought to do. That failure
is in my opinion another sound reason why this transaction should be set aside.

Mr. ‘Etika further submitted that the parole evidence rule precludes any reference
being made to the circumstances surrounding the execution of the document exhibit P1
which is tobe treated as precisely what itappears to be, namely an application by Losipeli
to surrender the 'api in favour of his nephew 'Efoti.

The parole evidence rule is embodied in the Evidence Act Cap. 15 .79, which
provides:-

"79. Save, as in this section hereinafter provided, where any transaction has been
reduced to the form of a document, no evidence of any oral agreement shall
be admitted as between the parties to such documents or their representatives
in interest for the purpose of contradictiong varying adding to or subtracting
from the terms:

Provided that

(a) evidence may be given to any fraud, duress, illegality, want of due execution,
want of capacity in any contracting party, want or failure of consideration,
error in date, mistake of fact or any other matter which would invalidate the
document or entitle any person to any order or relief relating thereto;"

It cannot therefore be the case that Parliament ever contemplated that a party
deprived of its right by the fraudulent act or omission of another should be precluded from
succeeding by the operation of a statute which was designed to produce a just and fair
result. There is in my opinion no merit at all submission of the defendant’s counsel.

The registration of 'Efoti Mafile'o as the holder of the allotment which is described
atpage one of these reasons (infra) is cancelled. I will hearcounselon the appropriate step

to take in rectifying this registration.




