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Constitution - nationality - Tongan subject.

Constitution - C1.20 - retrospective legislation.

Nationality - Tonga subject.

20 Costs - solicitor acting for himself.
The appellant had applied for a declaration that he was a Tongan subject. His claim failed
in the Supreme Court but succeeded in the Court of Appeal where it was,
Held:

1. A person's nationality is determined at the date of birth.

2. Clause 20 of the Constitution creates a guarantee against the passing of laws
that deprive people of their rights retrospectively.

30 3. The appellant’s nationality was governed by the state of the law when he was
bom.

4. The Constitution at that time distinguished between foreigners and "native
bom subjects of Tonga.”

5. Thatprovisionin the Constitution was to be viewed notonly in the context of
the particular provision within the Constitution itself; but also viewed in the
wider context in which the whole Constitution is set.

6.  That wider context includes the adoption of many common law institutions
and concepts (and including the jurisprudential framework of Tongan laws

o and legal institutions being a common law framework).

7. The common law test was a person by virtue of his birth in a state owed
allegiance to that state unless born to a diplomat or to a member of aninvading
force of an enemy power or an alien in an enemy occupied part of the state,

8. Both the appellant and his father, having been bom in Tonga, owed natural
allegiance to the sovereign of Tonga and each was therefore a Tongan for the
purpose of nationality.

9. That accorded with the meaning the expression "native born subjects of

Tonga" must have had when used in the Constitution, as it stood at the relevant



























