50

Makoni v Koloamatangi & Filipe (P.C)

40

Makoni v Koloamatangi & Filipe

Privy Council
Appeal No 11/1990

21, 30 March 1990

Estoppel — can only be used as a defence to a claim not as a cause of action

Land — estoppel — cannol serve as a cause of action

Appeal — procedure — point not raised in court appealed from or in notice of appeal
cannot be rasied on appeal

Land — two conflicting agreements to grant land — former in time must prevail
Contract — two conflicting agreements to grant land — former in time must prevail

In June 1986 the first respondent made an agreement with the second respondent
that she would have a tenancy of the premises occupied by the appellant when the
appellant's tenancy expired in 1989. In October 1988 the first respondent made
an agreement with the appellant that she would continue to occupy the land until
1993.

The first and second respondents brought proceedings in the Land Cour
claiming that the second respondent was entitled to possession of the premises
occupied by the appellant and seeking an order for her eviction. The Land Court
upheld the second respondent’s claim for possession on the ground that the appellant
was estopped from denying it. The appellant appealed to the Privy Council.

HELD dismissing the appeal :

1. The second respondent's claim to possession could not be based on estoppel
because estoppel applies only as a defence to a claim, not as the basis for
a claim;

2. The second respondent’s claim to possession could however be based on the
fact L?lat the agreement with her was made first, and must take priority.

3. A point not rasied in the lower court or in the notice of appeal could not
be raised on the hearing of the appeal.

Counsel for the appellant : Mr L. M. Niu
The first respondent in person
Counsel for the second respondent : Mr N. Tupou









