
98 

RE FELETI FOTU, PENI TAIMI 'ALIPATE AND 
TONGA 'AUKA. 

H J N uku'alofa, 24th Ma}', 1956). (Habeas Corpus : unter. 

H . of charoe "'ithiD 24 hours of sen' ice of summons - ~Iea ~f 
earmg "? edin Co vict..iOD quashed - The Magistrate s 

guilty - Defee:' m proce . gs - (3)n C 6) _ The Police ACt 1923 
Act 1919, SeCtlOD 12, SectJon 23 ap... 

SeCtion 24 (Cap. 12) - The Constlruoon Clause 13. . " 

The three accused were arrested at Ne iafu early in the morning of the 6th 
March, 1956. At noon o.n the s~me day they were served WIth sumn;onses 
char ing them with steal 109 a pig. In the afte~noon of the same da) .they 

:brought before the Mas:istrate, pleaded sullty and sentenced to p[lson . 
~::s than 24 hours had elapsed from the tif!1e the summonses we:e served 
until the Clse was disposed of b)l the Maglstr~te. Appltcatlon "as made 
on behalf of the accused for the Issue of a W~lt of Habe2s. Corpus on tbe 
ground that their conviction was bad and thel[ detentIOn Illegal. 

Mafua appeared for the applicants. 
Hama appeared for the Crown. 

HUNTER J.: These 3 applicants were arrested on the morn
ing of the 6th March, 1956, sen'ed with su.mmonses and on the 
afternoon of the 6th charged before the MagIstrate who thereupon 
disposed of the case. The a pplican ts a.ll pleaded ~uilty. They 
had been in custody from the time of theIr arrest untIl the hearing 
before the Magistrate . 

Section 12 of Cap. 6 pro\"ides that at least 24 hours must elapse 
between the service of the summons and the hearing of the charge 
against an accused. 

In my view this provision is mandatory and a Magistrate has no 
power to proceed with the trial until this period of time has 
elapsed. 

The Crown Prosecution drew my :tttention to Section 2-1 of Cap. 12 
but in my view the purpose of that section is to ensure that a per
son shall not be kept in custody longer than 24 hours without 
being formally charged before a Magistrate. If he cannot be 
brought before a 1'I-iagistrate within 24 hours of his arrest, then 
the police officer in charge must discharge him on l\ recognizance 
to appear before a Magistrate on a specified date . 
If he be brought before a Magistrate within the 24 hours then, 
if he has already been sen'ed with a summons, the Magistrate's 
duty is to remand him for trial to a date and time not less than 
24 hours from the time the summons was served and if the offence 
with which t?e a~cuscd is charged is not pun'ishable with more 
than 3 years ImprtSOnment to admit him to baiL 

In the rresent case th~ accused .all plead.ed guilty and it is suggested 
that thiS plea has wl\\\"ed any Irregularity there may have been. 

Th~ Court of Appeal in England has held that there can be no 
wal\'er unless the Defer.dant knew not only of the objection but 
also his right to obiect. (R.V. Essex J, J. 1927 2 K.B. 475) and 
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In M:wders '1.". F::tleke (189 was held 
that to an irregular notice contempt 
is not a the liberty of the subject being affected. In this 
else t~e liberty of the subject was obviously affected and there is 
no eVIdence that these accused knew of the objection that existed 
to the proceedings. 

The reason for the pro~'ision thlt an accused person shall not be 
tried within 24 hours of the service of the summons on him is to 
ensure that he shall have time to consult his legal adviser and pre· 
P?ff' his df'fence. It is most importlnt that this privilege of a 
(1 preseryed; the liberty subject being one 
at possessions. 

kindly dra' .... n my 
me on 7th September, 
hcts of that case 
to !!rant a writ. 

t acc;:;sed if he wished 
d.t)' and the accused said ··Yes."· It may 
quest that his case be heard cured any 
apparentl}' I thought so at the time. 

application 
case of Sio
the present 

C:l.Se the 
heard thJ.t 

be that the :lccusecl's re
defect in the summons, 

in mr "jew the present detencion of the these applicants is i;le!;J.! 
lnd I therefore quash their conyiction and order their release. 


