85

TUITA v. THE PREMIER AND THE MINISTER OF
LANDS.

(Civil Action. Hunter J. Nuku'alofa, 23rd April, 1956).

Action against the Government — Premier as defendant representing the
Government — Interference by Governnient with proprietary rights — Ac-
quisition of land by the Crown — Compensation — Government's liability

10 pay compensation — Damages — The Consutution. Clauses 18, 44, 68
—.The Interpretation Act 1926 (Cap. 1) Section 3 — The Evacuation Act,
1947.

The Plainciff is 2 Noble and the holder of an estate at Niuafo'ou on which
he grows copra. In 1946 or 1947 the inhabitants of Nivafo'ou were com-
pulsorily evacuated from the island by the Government under powers con-
ferred by an Ordinance (No. 4 of 1946) and the Evacuation Act, 1947.
From this time onwards no one was allowed on the island except certain
workmen who were cutting copra for the Evacuation Committee. It was
impossible for the plaintiff to work his estate. In 1951 the Evacuation
Committee, without the conseat of the plaintiff took a certain portion of
his Jand and erected buildings thereon. The Government neither paid nor
offered any compensation to the plaintif for having prevented him from
working his plantation. After pressure by the plaintiff the Government
offered him £6 per year as rent for the portion of his Jand they occupied
with their buildings. The plaintiff refused this offer. The plaintiff issued
a writ claiming compensation for having been prevented from using his
land for the purpose of producing copra and rent for the portion of his
land occupied by the Evacuation Committee.
HELD. (1) An action lay against the Premiecr as representing the Govern-
ment of Tonga and that the Minister of Lands was nightly joined as Chair-
man of the Evacuation Commirtee.

(2) That in order to interfere with a citizen’s rights of property
without being liable to compensate him for any injury he may suffer as a
result of such interference the Goverament must be able to poiat to some
statutory authority conferring such right.

(3) That the Evacuation Act, 1947, empowered the Government

to compulsorily evacuate the inhabitants of Niuafo'ou but as the Act was
silent on the question of compensation, the Government was liable in
damages for injury caused to proprietary rights.

(4) That the action of the Government ia preventing the plaintiff
from working. his plantation at Niuafo'ou was unlawful and that the plain-
tif was entitled to damages therefor and that the occupation of his land
by the Evacuation Committee for purposes other thaa those connected with
the evacuation of the inhabitants of the island was also unlawful, for which

he was entitled to damages.

Verdict for the plaintiff for the amount claimed (£880).

The facts are set out in the judgment. .
Tu'akoi (with him Pousima) appeared for the Plaintiff.
Hamlyn Harris (Crown Solicitor) appeared for the defendants.

C A V.
HUNTER J.: The Plaintiff, Tuita, has brought this action
against the Premier and the Minister of Lands claiming damages for
- (a). loss he has suffered from being prevented from Worer}g his
-copra plantation at Niuafo'ou.and (b) for use and occupation of
certain lands of his at Niuafo'ou.
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There was some question at the hearing as to whether the Pre-
mier was rightly made a party. I am satisfied that it was proper to
join the Premier as representing the Government. At the present
there are no provisions in Tonga as to the proper procedure to be
adopted by a litigant who wishes to sue the Government. This is
a matter which I understand the Government intends to clarify but
at present it seems to me that if a citizen has a claim against the
State then the proper person to join is the Premier as the head of
the Government, or the Minister in charge of the Department,
directly concerned, or both.

The following facts were admitted by the Crown Solicitor who
appeared for the defendants :

(1) That the Plaintiff is a noble and the holder of an estate
in Niuvafo'ou, known as Futu.

(2) That the Competent Authority for the Evacuation of Niua-
fo'ou known as the Niuafo'ou Evacuation Committee or
persons employed by and acting for the Committee have
been occupying approximately 1 acre of Futu since 1951.

(3) That three huts have been built on such portion of such
land for the use of the Committze.

(4) That no agreement verbal or written has been entered into
between the Piaintiff and the Defendant.

(5) That the said land has not been resumed.

It was submitted by the Crown Solicitor on behalf of the
Defendant : (a) that what was done was doae under the Authority
of the Evacuation Act 1947 and that as that act makes no provision
for compensation none is payable (b) that the Plaintiff was not
prevented by the Defendants from returning to Niuafo'ou and
working his plantation and (c) that once the evacuation had been
completed the Plaintiff is not entitled to any payment for the use
and occupation of his land as the very act of evacuation has render-
éd his land valueless. :

Plaintiffs counsel submitted :

(2) That as far as the Plaintiff is concerned the Evacuation
Act is invalid as it conflicts with Clauses 44 and 67 of the Constitu-
tion. (b) That even if the act is valid it must be read subject to
Clause 18 of the Constitution which provides for the payment of
compensation on acquisition of land by the Government and (c)
That at the relevant times the Evacuation Act was not law as it had
not been proclaimed in accordance with Section 3 of Cap. 1.

[ am satisfed that the Plaintiff was prevented by the Govern-
ment and by the Evacuation Committee on behalf of the Govern-
ment from 1949 (or probably 1948) until 1955 from cutting copra
on his estate and exporting it and that he has suffered considerable
loss thereby. I am also satisfied that he did everything he reason-
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and control of the moving of the body of residents and for that
purpose (and for that purpose only if we are to construe the sec-
tion strictly) it may (a) make rules (Incidentally no rules were
made) (b) Requisition property for the purposes of the evacuation
(¢) apply money received from the treasurer and (d) do such other
things as appear necessary or expedient for furthering the interests
of the evacuated persons during the course of the evacuation and
ce scttlement. The Crown Solicitor submitted that this sub-section
authorises the occupation of the Plaintiff's land. It might just be
possible that it authorised it (leaving the question of compensation
out of consideration) during the course of the evacuation but sure-
ly not ten years after the evacuation has beem completed.

Property may be requisitioned only for the purposes of the
evacuation (S.4 (b) ). That s for purposes which may be reason-
ably necessary In order to move the inhabitants. In my view it
does not confer powers to retain property for a purpose not con-
nected with the movement, such as the storing of copra cut by the
Authority, or to prevent the holder of an estate from working his
estate long after the cvacuation has been completed; and it is Sec-
tion 4, and only Section 4, by which the Detendants can hope to
justify their actions. In my opinion Section 4 provides no such
justification and it follows that any interference with the proprie-
tory rights of the Plaintiff after the evacuation is a trespass for
which the Plaintiff is entitled to damages.

This being so it becomes unnecessiry for me to decide the
other points raised by Plaintiff's counsel but as they were argued
before me 1 feel I should mention them. In my opinion the Eva-
cuation Act 1947 is not in conflict with Clause 67 of the Constitu-
tion as it is not an act “relating to the titles and inheritances of
nobles,” nor does Clause <4 of the Constitution render the act in-
valid. The wording of Clause 44 is rather obscure but I am very
doubtful whether it can be said that the Evacuation Act has the
effect of depriving a noble of his hereditary lands.

The position with regard to Clause 13 of the Constitution is
more dificult and I am inclined to the view that it does confer
upon the Plaintiff a constitutional right to compensation in the
circumstances which have arisen.

However, as I have said above che view [ have taken renders
a decision on these questions unnecessary.

The submission of the Plaintiff's counsel that the Act of 1947
was not law at the relevant period as it had not been p_roc!;umedA in
accordance with Section 3 of Cap. 1 was not raised until his closing
address. No evidence was submitted to substantiate this and 1
express no opinion on it.

There remains the question of the quantum of damages and [
must say that the evidence on this point is very scanty and far

from satisfactory.






