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v. THE MINISTER 

(Civil Action. Hunter J.Nuku'alofa, 23rd April, 1956). 

Action agaill5t the Governmem - Premier as defendant representing the 
Government - Interference by Government with proprietary rights - Ac· 
quisirion of land by Crown - Compensation Government' 5 liability 
to compeJlS3tion Damages The Constiruuon Oauses 18, 68 

Interpretation 1926 (Cap. 1) Section The Evacuation 
1')47. 

The· Plaimiff is a Noble and the holder of an e5[~te at Niuafo'ou on which 
he grows copra. In 1946 or 1947 the inhabitants of Niuafo'ou were com
pulsorily evacuated from the island by the GO"eenment under powers con-
ferred by an Ordinance (No. -4 of 1946) and Evacuation 1947. 
Fearn crus time onwucls no one allowed on island exceot cerra in 
workmen who were cutting copra the E"acuatinn Committee. was 
impo$$ib!e for the plaintiff to work estate. 1951 the EVlCU:1tion 
Committee, without the consent of the plainti£! took a certain portion of 
his land and erected buildings thereon. The GO\'ernment neither paid· nor 
offered :lny compensation to the plaintiff for roving prevented him from 
working his plantation. After pressure by the plaintiff the Government 
offered hun £6 per as rent for portioa of bad they 
with buildings. plaintiff refused this offer. The plaintifT 
0. cl:!iming cornpensation for beea from 
land for the purpose producing copn and the portion 
land occupied by the EV:lcu:llion Committee. 

HELD. (1) An action lay J..>;~inst the Premier ::IS representing the Govern· 
ment of Tonga and that the Minister of lands WJ.S rightli- Joined as C/uir-
mao Evacuation Committee. 

(2) That to interfere with a citizen's rights of 
without being liable compensate for any inj illy he m:ly 
result of such interference the Government muse be able to point to some 
statutory authority conferring such right. 

(3) That the Evacu::l[ion Act, 1947, empowered the Government 
to compulsorily eVelCtute inhabitants of Niuafo·ou but as the was 
silent the question compensation, the Government was in 
damages for injury to proprittlry rights. 

(4) That the action of the Government in preventing the plaintiff 
from working. his plantation at Niuafo'ou was u.nbwful and that the pl:lin
tiff was entitled to damages therefor :lnd thJ.t the occupation of his land 
by the Evacuation Committee for purposes other than those connected with 
the ":\':l.(u:l.tion of the inhabitants of tbe isbnd was unlawful, fur which 
he entitled to 

Verdict the plaintiff for the amount claimed 

The facts are set out in the Judgment. 

Tu'akoi (with him Pousima) appeared for 

Harris (Crown appeolred 

c 

the Plaintiff. 

the 

HUNTER ].: The Pl.1intifr, Tuita, has brought this action 
against the Premier and the Minister of Lands claiming dama.ges f~r 

. (at loss he has suffered from being pre~-ented from workI~g hiS 

.. c.o.p"~:l phntation Niuafo ·OU. and (b) for use and occupatlOn of 
certlin hnds of Niuafo'ou 



s(i 

The Premier is sutJ not ill his personal capacity but as repre· 
senting the Government of Tonga an~ the l'-fini~ter as Chairman of 
the Competent Authority for Evacuat'~n, or as It. has been referred 
to throughout the case - the E\'acuatlon CommIttee. 

In order that the matter mly be prurerly understo~d it. is 
necessary that I briefly outline the history 0 the events. which ~l\'e 
rise to the present case. There hld been severll volcaniC eruptlOlls 
at the island of Niuafo'ou in J 946. The Government resoh'ed 
that it W:lS in the bes't interests of the inhabitants that they all be 
evacuated and settled if) a different lnd safer part of the Kingdom. 
Accordingly in 19,16 an Ordinance was 1':1~sed being No.4 ?f 19~6 
which is entitled "An Ordinance to conler upon Her Majesty In 
Council certain powers 10 e\'acuate pers0ns from one put of the 
Kingdom to any other part." Under this Ordinance Her Majesty 
in Council could by Order ill Council order the complete or partial 
('\'acuation of a body of persons from one part of the Kingdom to 
another part and if Stich an order \Vue m:lde Her t..1ajesty in Coun· 
eil "shall appoint one or more persons to be the competent Autho· 
rity for Evacuation." The Ordinance (onUins further pro\'isions 
I\'hich will be referred to later when dealing with the EYacuation 
Act (No. 11 of 1947) which superceded the Ordinance. 

In pursuance of the Ordim,nce :111 OrJer in Council \\'as issued 
on 23rd October, 1946, This ordered that the inhabitants of Niu:1.' 
fo'ou should be compulsorily eY:1cu:lted "in such m:lIlner :ll1d time 
:15 the Competent Authority appointed sh:dl orcler." 

The Competent Aurhority WJS :1.ppointcd llnller this Ordi· 
ll::lnCc. 

On the,I7th Septemb.:r, 19'i7 ,1n ,-\ct (No , 11 01 1947) entitled 
the EY:1.cuatlOn Act 1947 was passed. This Act contains no refer
ence Wlllle\'er to the preyious Ordinance but it is in identical 
t:rms, On the Slme day, 17th September, 1947, an Order in Coun. 
cii was issued by which a Chairm:1.n a.,d members were appointed 
the ~ompete!1t Authoflty for the evacuation of Niuafo'ou "under 
Se~tlOn 3 ot the EY:1cu::tion Act 1947," It will be noted that 
neither the complete nor partial evacuation of residents was ordered 
by this Order in Council but appuently the e\-acuation had been 
completed before the Order ume into forCE. 

, Several later Orders in Council . were issued but tltey deal only 
With the personnel of the Competent Authority, 

~ T~e Plai~tiff ~s a ~oble :lnd the holder of an estate known as 
rutu sItuated III Nluafo ou. He complains that owing to the action 
of the Government and the Evacu:ltion Com 'tt h h b 
nre' t d f k' h ml ee e as een 
I \ en e ,rom w?r 'lOg t e copra on h is estate from the time of 
the evacuation untIl 1955 and that he h:ls s ff d 'd -bl I the b d I h C - u ere consl era e oss 

re y an t Jat t e ommittee hn-e erected c t ' b 'ld' h' I d" ' er aln UI lOgS on 
t IS a~ h,wlthout hiS conse~t and :lgainst his will and hl\'e refused 
o pa} 1m any compenSltlon, 
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at the hearing as to whether 
mier party. I am satisfied that it proper 
join the Premier as representing the Go .... ernment. At the present 
there are no provisions in Tonga as to the proper procedure to be 
adopted by a litigant who wishes to sue the Government. This is 
a matter which I understand the Government intends to clarify but 
at present it seems to me that if a citizen has a claim against the 
State then the proper person to join is the Premier as the head of 
the Government, or the Minister in charge of the Department, 
directly concerned, or both. 

admitted by the Crown 

is a noble and the holder 
kno\vn as Futu. 

Authority for the Evacuation 
Niuafo 'ou Evacuation 

persons employed by and acting for the Committee have 
been occupying approximately:} acre of Futu since 1951. 

(3) That three huts have been built on such portion of such 
bnd for the use of the Committee. 

(-i) That no agreement verb:!! or 'written has been entered into 
between the Phintiff :1nJ the Defendant. 

(5) Th:H the s:lid bnd has not been resumed. 

the Crown Solicitor on 
was done was done under 
:lnd that as that act makes 

foe payable (b) that the 
from returning to 

working (c) that once the evacultion 
completed not entitled to any payment 
:lnd occupation of his land as the very act of evacuation has render· 
ed his land valueless. 

Plaintiffs coullSei submitted: 
(a) That as far as the Pbintiff is concerned the Evacuation 

Act is invalid as it conllicts with Clauses 44 and 67 of the Constitu· 
tion.(b) That even if the act is valid it must be read subject to 
Clause 18 of the Constitution which proyides for the payment of 
compensa.tion of hnd by the Government 
That Evacuation Act was not 

ment 
ment 

a.ccordance with Section 3 of 

Phintiff was prevented b~ 
Committee on behalf ot 

1948) until 1955 from 
and that he has suffered 

s.Hisfied that he did everything he reason· 



/ 
"bly could ha'-c been expected 10 do 10 obtain permission and t~at 
the Defend'lnt knew or should ha"e known that he was pressing 
for permission during the whole pe.ri~d until finally he W35 told 
in 1955 by an official from the Premier s Department that the ban, 
as hr as he was concerned, had been lifted. 

In order to be entitled legally to inlerfere with a c~tlzen's 
rights of property, without being liable to compensate him for 
any injury he may have suffered lS a. res~lt, . G?vernm~nt n:ust be 
:1ble to point to some st,ltutory authonty Justtfytng their actIOn. 

It is a well settled principle of law that proprietary rights 
should not be taken away by Parliament without compensation 
unless the legislature has so provided in clear terms ~See Consett 
Iron Co. v. Clavering Trustees 1935 1.K.B.42). It IS presumed 
when [he objects of an act do not obviously imply such an intentioll, 
that the legislature does not desire to confiscate the property or to 
encroach on the rights of persons, :tnd it is therefore expected, 
(-hat if such be its intension, it ,,,ill manifest it plainly, if not in 
express words, at least br cle:t.r implication and beyond reasonable 
doubt (See Minister of Hellth v. Stafford 1952 Ch. 730). It is 
not proper to construe 3n act 0f Puliament as interfering with a 
person's rights without compensation, unless one is obliged so to 
construe it. (See Colonial Sugar Refining CO. Y. 1\Jelbourne H:u-
bour Trust Commissions 1927 A.C. 3-13)_ 

Section 2 of the [\'Jcuation Act 19ci7 is in these terms: 
"On any occasion Her Majesty ill Council may, in the interest anJ 
ior the welfare of any particubr body of persons residing within 
the KH~gdom, by Order ir: Council ?rder the complete or p3rtial 
(:vacultlOn of that body ot persons trom its normal place of resi
dence to :lny other part of the Kingdom_" 

~,t will be seen that the object oi the lCt, and the sole object. is to 
e\'acuate 3. body of persons from its normal place oi residence" 

to another part of the Kingdom. "Evacu3.te" is not a term of art. 
It a:~ans h~re I should say "to r~rno\"e." The important words 
are from Its normal place of reSidence'" There is no intention 
and indeed no ~ower. to interfe~e wit~ industry. except perhaps, in 
so far as the eXistence of a particular lIldustry may depend on resi
dence. e.g. shops. 

. Section 3 of the Act pr~)\'ides that when Her Majesty in Coun. 
cd has ordered the e\'acuatlOn of a bod}· of lerso ns as provided 
b S ') (- f -Y - -: I.e. rom It~ normal place of resi ence) ,\ Competent 
Authonty for EvacuatlOn shall be appointed. 

_ _ Se~tion 4. delimi.ts the powers of the Competent Authority and 
It IS th.ls sec.tlOn whIch the Defendants submit gives the :lUthorit,. 
for their actIOns. ._} 

. On an examination of the powers conferred by this section it 
wdl be seen that they fall far short of those claimed by the Defend. 
ant_ The Competent Authority shall h3.ve the general manlgement 

, 
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The defendant,; admit [hat they luse been occupying approxi
mately i acre of the Plaintiff's land with buildings since 1951, and 
:ts I understand the Plaintiff's case it is from 1951 onwards that 
he complains of ha,·ing been preyer-ted from worki_nJ? .his plant~
tion, :tlthough according to the e,·idenee the proh~bltlOn . was In 

force e:trlier. Howe\·cr, I take this yelr as the st:lrtlng pomt. 

The only evidence on \'Vhat \vould be ;J. fair amount to pay (or 
the use and occupation of the;} :tcre is (:1) that of the I-!0n. Tu:i
ha'ateiho, who was c:tlled by the defendants, :::nd who saId that In 
19~5 £25 per annum would have been :1 hir rent but that it would 
han increased from 1;>51 onwards (b) that there had been a pre
vious lease of an unspecified area of land to Morris Hedstrom Ltd. 
at £8 p .:1.. and (c) the Defendant's offer of £6 p.a. There is also 
e\'idence that the site is on the best and now the only anchorage 
:It Niuafo'ou. Taking all these matters into consider:ltion I fix as 
a fair rent for the hnd occupied by the defend:lnts the sum of 
£19/ 10/0 per ailnum and :lsses the r,(1)ount due to the Plaintiff 
under this count from 1951 until the issue of the writ at £87/15/-. 
Of course this rent continues to run while the Defendants are 
occupying the land and today a further :1mount is due -but this 
may possibly be able to be adjusted between the parties without 
the necessity for further litigation. 

The Plaintiff's second chim rests on the damane he has suflered 
from bci ng pre-ycn ted from working his phn tatiol~ {rom 1951 unti I 
1955 . V:\fious figures h:lyt- bc::n gi,·en :IS to ~·hat this amount 
should he and on the e,·idence I am sltisfied that the le:tst the plain
ttif could have earned from his phntation durin" the relevant 
period: taking into considerJtion the price of copra for these years 
\\'as £'t-'l0 p.:!. Under this claim then the loss was £1760 . 

. Howe\·er, t.he Plaintiff has only chimed £BSO and I give a 
\·erdlet for the tuI\ amount of the claim. 

~DITOR'S NOT~: Both .parties appealed to the Pri\·y Council. On 
~,8. I. 57 the Privy CounCIl vaned the judgment by setting aside the 
carnages awarde~ to the Plaintiff for having been pre,·ented from producing 
Copra hut affirmIng the Judgment for £87. 15. 11 for u~e nnd OCcup:lIion . 

l 


