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FRA NK CO\V'LEY HAL\EV ALU 'AHOLELEt 

(Civil Action, Hunter J. Nuku'alora, 5th January, 1955), 

Marcias!! Declaration br Supreme Coun: validity of marriage -
Marriage a British subj~ to a Tongan - Validi,)' of m;lrr~age , In-
IOxication - Marriage performl!d on a Sunday - Treaty of Fnendshlp -
The Constirution Clause 6 - The Supreme Court Act 1903 - The 

Marriage and Hegistralion Act 1926 The Naruralisation Act 1955. 

This was an application to the Supreme Court by the plaintiff for a 
declaration that his marriage to the defendaot was null and void on the 
grounds that thel was true (onsent (0 tbe marriage on part he 

und~r the inlluence liquor when the Cnl(IDOnr was performed; that 
the marriage was performed on a Sundar; 2nd that he was coerced 'into 
the marriage, The defendant opposed the:: application on the following 
(among>t others) grounds (1 'fhat Supreme Court has pov.'tr to 
nuke a declaration as sougbt ) E,'en if the Court l-us such pownr it 
has. no jurisdiction to e~tertain this application as the plaintiff is a British 
subject and by the marnage the defendant J.lso became ;l British subject. 

The facts are sufficiently set forth the jud,;ment. 

HELD. The Supreme COUrt has jurisdiction to make a decl3ration as to 
the validity of a marriage 

marriage W:lS ,'alid. 
Applie>tion dismissed. 

Finan (with him Tu'akoi, Tupou :tnd LUll) appeared for the 
plaiotiff. 

Pousima appe:lfcd for the JctenJ:tn:. 

A, 

HUNTER j,: In this os<; Pl3.in[in is asking the Court to 
nuke a declaration that his rfla,:;C: With the Defendant is invalid 

'.'oid . 

. . b 1."h~ Counsel i,or the- Defendant took :l preliminary objection 
SU mIttlng that tll1~ Court has jurisliction to deal with thc 
:~;lt~r f ~le nttff. a British Subject :lnd that by her marriage 

e e ,enl ant ,automatically became :l British Subject and. in accord-
:tnce Wl! I Article V of tn' T f F' d' 
should dol'" I', e reaty 0, nen snip 1901 the case 
P 'f! 0 d c",, "It 1 I,n accordance With the: provisions of "The 

,lc\ c r er In CouncIl 1893." 

J decided that it would l ..' . ne more satlsfactorv to the facts 
[,t, rescrvIng :lll guestions of In\' to b . d' I . e argue ateI', 

By his summons the PI" 'ff k d 
lll;lrria[lc with the D .f ~ d :llntl t :l.:i -e that the Court declare his 
( 1) Th~t I' l (n ant lm'all on the following grounds ;-

le \\ as so much under th ' ft f 
of the marriape that h .ld' . e In uence a liquor at the time 
was coerced t;~, the e can gl\C no re::d ,consent; That he 
in his right mind; and (3) Th and her re~.1tI\'es while he was not 
Sunday. at the marnage was performed on a 

(1) 
The following facts were not disputed 

is and was at the time The Plaintiff 
Subject, the a British 
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(2) The Defendant :1t the lime of the marriage was a Tongan. 
(3) Th:1t a license was duly issued ill accordance with Section 9 of 

the Marriage and Registration Act 1926. 
(4) Thlt :1 marriage ceremony was duly performed. 
(5) That a marriage certificate in due form dated 26th December 

19)3 was issued lnd filed in accordance with Sections 13 and 
14 of the Marriage and Registration Act 1926. 

(6) Th:lt the 26th December, 1953 was a Saturday. 
(i) That the parties li\'ed together :lS man and wife for some 

months :lher the ceremony. . 

The onus of proof in this cJ.se rests on the Plaintiff. It Ill5 

bee,: said that where there is. evidence of :1 ceremony of m:lrriage 
haYIng been gone through, followed by the cohabitation of the 
parties, everything necess:1ry for the validity of the marriage will 
be .presume.d in the :lbsence of decisive evidence to the contrary. 
(Piers v. Piers 1849 2.H. L 331.) I haye not had the advantaoe 
o~ re:lding the report of this C:lse but it is cited in Halsbury's b~'s 
at England where a brief note of the hcts is given and Me. latey 
ill.hi~ treatise on Divorce (1945 Edition) adopts it :IS the proper 
pnnclple to be applied. 

Of course in this Court I am not administering the English 
bw but J.S I h:lve said on other occasions I proposed, as iar as I 
can, to follow the principles that have been hid down by the 
English Courts unless they :1.Ce contr:1ry to Tongan law or Tong:tn 
Custom. 

Aft.::r h:.l\·ing carefully observed :lll the witnesses called, :lnd 
considered 111 the evidence I ha\"e come to the following conclusions 
on the facts :- -

(1 ) 

(2) 

I am not sJ.tisfied th:l.t the Pbintit1 wa:; so much under the 
influence of liquor :It the time of the ceremony as to render 
the marriage in\·:J.lid. On the contr:lfy, I am s:ltisfied thlt 
although the Phinti/f hac.! consumed a quantity of liquor on 
the d1Y of the ceremony lnd on the preceding day he W:J.S, 
when the nllrri:lge W:J.S performed, perfectly c:lplble of under· 
stlnding and did understand the n:1ture and purport of the 
proceedings and thJ.t at that time he wished to m:1rry' the 
Det"end:lnt. 
I am not sJ.tisfiec.l th:l[ the marri:lge took pl:lce on a Sundar· 
There is no doubt that the ceremonr W3S performed close to 
midnight on S:tturd:lr the 26th but the e\·idence does not satisfy 
me that it was after midnight, and therefore o.n S.undlY· As 
I said above the Pbintiff Clrried the onus of satisfying me that 
this marriaoe was performed on a Sund3Y and he has faileJ 
to do so. bIn saying this I have not put the test as high as 
that laid down in Piers \". Piers, that is to say I have not looked 
for decisive C\'idence thlt it W:lS performed <;>n :1_ Sund~y: E:en 
J.dopting the ordinary principl.es .to be applIed ~n a CIvil actIOn 
the evidence called by the PI:\lnttff hlS not weighed down the 
hlhl1cC in his fJ.\·our. 



The Court CJ.nl1ot gu.::ss :u tllt. l ime. The only witness who 
gave positive evidence :J.S to the time. W3.~ 'Ul iti Palu, ~nd :!.fter 
careful consideration 1 do not :Iccept his en de nce on the Important 
points. The only othe; witness .who . W:I.S :I~Y assistance in fixing 
the time was 1'-.fr. MacKay ;lnd IllS c\' ld ence IS not such 1S to can· 
"ince me that the ceremony must have take n place on the Su ndar · 
He said in answer to 2. question by me. "1 fi x the t ime (that is the 
time the parties were at his place) as 11.4S p.m. by !flY w:ltch and 
by later inquiries:' He admits he did not look at hiS \\'ltch when 
t;llking to 'Uliti, but H)'S that he l ook~d 3.t his watch about two 
minutes later. He said he remembe rs mentioning to his wi fe hall' 
late the Tongans wished to get mar ried. If as he sap his recollec­
tion of the time is based on .. !:tter e nquiries" then it is of little 
:tssistance when even minutes are of importance. Even if his 
watch did show the time as 11 .4 5 there is no e\' idence th:l t the 
watch was exactly right, an error of Le n o r e\'en five minutes cou ld 
have made all the difference. Assumin g h owe\'er thlt it was 11 .45 
p.r:1. when the pHt)' W;J.S at ./I.fr. 1'- facK ay's hOllse. :tJld ! am no t 
satisfied of thiS, I am not satisfied th :n the v itll point in the cere­
mony was not reached before: m idnight on the SaturdlY the 26th 
December. .Paula Kongaib. the minister who performed the 
ceremony sa id that he does not reca ll the ti me but " if it 111d been 
perfo rmed after midnight! w ou ld h :n-e <bted the certificate the 
27 th: ' ~ 

No evidence: W;lS cal 1(:(1 to s upport the second !'round in the 
summOns It (11 . ~ 1 fi ' - b . , . 0 0<;\ 5 !rom t lese ndIn "S 01 f :lcts that the maCflage 
<;>,-as Yl iid cI th PI ' 'ft' d b. d . . an e: ;ll ntl :1[1 th e D efendant are lawfully mlrrtC . 

d AI.~hough in view of th ese fill dings it is not necesury for me 

Tlo eCI e the. question whether ;l muriage ill 3ccord1nce with 
ongan Law IS \"a1" d ' f .- d . . Ld . I I perlorme on;l SUllda)', as thiS potnt was 

argue before me I th' k ' d . b . . , In It CS Ir:1. Ie thlt I express my \"lew on It. 

The Statutort· e " f . . d' To L J r qUIsltes o r a valid nllrClagc lCcor Ing to 
ngan a<;>, ' :lre !:-tid do ' . I . . - • 19?6 Th '. <;>, n In t Ie l\Lu rllgc :lnd Registration fl.et 
- . ey are as lollows :_ 

(1) The pa rties must b - [ . ' 
the ph'b' d e ' l ne, 0 the prescribed :lge and not With in 
T ro lite degrees (Sect ions 5 :lOd 6) . ~ 

(2) hey must appl ' fib . . trar (S' ) or a n( C Isslled with :t license by the RegiS' 
ectlOns 8 and 9). 

(3) The marriage must b I . . . 
befor ~ ~t I . e so em nlsed b)' :l minister of Relll(lon 

L., east two \\" • ( S ~ , Ilnesses ections 13 :lnd 1S). 
. Section 1 S of the A . . 
In :tccord:lnce w'tl I ct prO .... ldes that e\'ery marriage solemmsed 

d I I t Ie ~ bo\"e . . . 
:tn. n~ other mar ria .. pro .... l s.10~.S "shall be a leg:!! mlCflage 
thing IS laid do<;>, . ge ~ha1J be \·alld . It will be noted that no­
(hys On which a 'n In .t e Act :\ s to the hours within which or the 

marrt:l."C rna' b f C Co ) e per ormed 
Ounscl for the Pla"ff . . 

the Constitution d inti sub mItted. however that Clause 6 of 
\ ' 0 d ren ers :tf1}" • d I . ' - m a r CLage performed on 1 Sun ay 
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\Vhether the Court hJ.S jUflscilCtion in tllis particular case 
depends upon Article V. of the Treaty of Friendship, which \'ests 

the British Crown jurisdiction "all claims civil nature 
nst British Subjects or foreigners", I doubt whether the pre· 

sent action is a claim of a ci\'il nat~re "lgainst" ;l British subject 
or forei,gner, e\'en if by the marriage the Defendant did become a 

tish subject or orei£ner. It not (!::tim the Plaintiff 
agaimt the Defendant, but :1n ~pplic:ltion by him the Court's 
decbr.l.tion as to whether the nurriage is or is not nlid. Although 
Counsel f the Defendan sought to uphold the ,alidity of the 

rriage Frank Co"wley and Ha\ae\"3Ju 'Aholelei were not pbintiff 
:Ind defendant in the usually :lccepted sense. 

Puusim:l submitted th:1t by the the Defendant be· 
a Britisb Subject but is is so. British Nationality 

Act 19.:i8 provides that from the 1st Janu.lrY, 1949 any woman who 
marries a British subject does not (as she did before the Act) 

tomatiedl), become a British subject, but is entitled to become 
on nuking application and t3king prescribed olth of 

allegiance to the British Crown. Ko such application or oath has 
been made by the defendant and therefore she did not become a 

tish by her marriage. Shc ma," be "alien' (See 
the Natufalis.ltion Act 1915 (tonoa) but an alien by 

Tongan La\\,. She is :l "Statutory" alien, no/":1. "foreign" alien: 
Iht' l:ong~n Act clr:lrly rccn,r:nises distinction Section 15) 

In nl) "iew c1cfenJ;tllt ot a orei!!nrr"' within the 
meaning of Article V. ~ 

If the ma[[ia,~c is \aJid, ;lnd ha\"e decided that it the 
en~ant "now "alien" and . the curious position of llJ.Ying 

no. n3.tlOl~ahty, unless she adopts British Nationality 'I"hich she is 
q':lte entitled t~ do, or applies for readmission to Tongan nation· 
;llity llnder Sechon 5 of the Natu ls:.tion Act. 

It mar. be suggested that as the Defendant is an "alien"' she 
~omes ':'1 t~Jn t~e pFo"isions of A rtide V and therefore this Court 

as no J.uns~lctr.on but as have already pointed out lthough she 
allen ,oe IS :l fore" .' " I' t . " f 

~ "1 V " 19ner (on1mg Wit lin LlC prOVISIOns 0 
;hrtlC e '. Nor. do I.think this is a claim against a foreigner within 
C e mt f't:tn ~n.g ot. Article V. It is :to app ... liCl.tion to the Tongan 

(\ur 0 uetermu tl . I' j" • , 'd . le_lc 'a H.lty of marnage performed In Tonll:a 
deCor ,1n( e ,,·,th 10n" I d· ~ . ;-

diction. can 3,\\' an as such this Court has JUCI$· 

I therefore refu,.~!~ k 1 
~ .~. In:!'e tne <lec[;,.rJ,!lon n tiff. for the 

I declare the . b 
qlid. rnJ.'fI.lf:c ctween the pf;1intiff and defend~nt 


