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_FRANK COWLEY v. HALAEVALU ‘AHOLELEL

(Civil Action. Hunter J. Nuku'alora, 5th January, 1955).

Marriage — Declaration by Supreme Court re validity of marriage —
Marriage of a British subjea 1o a Tongan ~— Validity of marriage — In-
toxication — Marriage performed on a Sunday — Treaty of Friendship —
The Coostiution Clause 6 — The Supreme Court Ac 1903 — The
Marriage and Registration Act 1926 — The Naruralisation Act 1955.

This was an application 1o the Supreme Court by the plaintiff for a
declaration that his marriage to the defendaznt was null and void on the
grounds that there was no true consent (0 the marriage on his part as he
was under the influence of liquor when the ceremony was performed; that
the marriage was performed on a Sunday; 2nd that he was coerced -into
the marriage. The defendant opposed the =zpplication on the following
(amongst others) grounds: (1) That the Supreme Court has no power to
make a declaration as sought (2) Even if the Court has such a power it
has no jurisdiction to entertain this application as the plaintiff is a British
subject and by the marriage the defendant also became a British subject.

The facts are sufficiently set forth in the judgment.

HELD. The Supreme Court has jurisdiction to make a declaration as to
the validity of a marriage.

The marriage was valid.
Application dismissed.

Finau (with him Tu'akoi, Tupou and Latu) appeared for the
plaintift.

Pousima appeared tor the defendan:.
C.A. V.

HUNTER J.: In this casc Plaindn
make a declaration that his m
and void.

C t5 asking the Court to
arrtage with the Defendant is invalid

The Counsel for the Defendant took a

. { reliminary objection
submltnng that this Court P Y )

this has no jurisliction to deal with the
n;)ﬂtter as the Plaintiff is 2 British Subject and that by her marriage
the Defendant automatically became a British Subject and in accord-

;‘}f:;z[c\i&'igh Qrt;CIe .\:. of the Treaty of Friendship 1901 the case
L € acalt with in accord: i . s -
Pacific Order in Council 1893_{-&“6 with the provisions of “The

I decided that it would be m

] ¢ ore satisfactory to hear the facts
reserving all questions of Ia ’ |

ﬁr.\t,
W to be argued later,

By his summons the Plajns; 1. )
marriage with the Defe;d faintiff asked that the Court declare his

ant m\'alnd‘on the following grounds :—
X iquor at the time
was coerced by the 2l consent; (2) That he
in his right mind: a atives while he was not

Sunday. age was performed on 2
The following faccs were not disputed -

(1) The Plaintiff ; : : L
Subject. 115 and was at the time of the marriage a British
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. Clause 6 provides “The Sabbath Day shall be sacred in Tonga
tor ever and 1t shall not be lawful to do work or play games or
trade on the Sabbath. And any agreement made or document
witnessed on this day shall be counted void and shall not be re-
cognised by the Government.”

It was submitted that marriage is an agreement between two per-
sons and therefore can not be validiiy made on a Sunday.

It is true that marriage is an agreement but 1 do not think
that it is an agreement within the contemplation of this Clause of
the Constitution. Although there is a full stop after the word
"Sabbath' in the third line my view is that the clause should be
read as a whole and that the words “any agreement” refer to doing
work, playing games or trading on the Sabbath. The meaning
of the Clause is made clear from tle first few words — “The
Sabbath Day shall be sacred in Tonga for ever.” It could not have
been meant to refer to the performance of a marriage, which as
Mr. McKay said in evidence 15 "a solemn religious ceremony.”
The Clause was inserted for the same reason as the various Sunday
Observances Acts were introduced tn England and "any agreement”
must be read as relating to the doing of work, the playing of games,
or trading.

There remains the question of jurisdiction. This falls under
two heads :

{1) Has this Court Jurisdiction to entertain a suit claiming a dec-
aration as to the validity of a Tongan murriage ?

(2) Assuming it hus such jurisdiction can the Court deal with the
present case in view of the provisions of the Treaty of Friend-
ship ?

Section - of the Supreme Court Act 1903 gives to the Supreme
Court jurisdiction in divorce, probate and admiralty "and in any
other matter not specifically alloted to any other tribunal.” The
words “and in any other matter” are very wide and I can see no
reason why they should not be construed as giving to the Supreme
Court (which is the Superior Court in Tonga) jurisdiction to hear
any matter which may be proper for a Court of Justice to determine.

The Marriage and Registration Act 1926 vests power in the
Supreme Court to declare a marriage null npd void where the license
lias been obtained by a false oath (Section 10) and Section 16
speaks of the Supremc Court "making" a marriage mvalld_; not
“dissolving™ a marriage, which is the jurisdiction of the Divorce
Court.

From these sections it appears to me that .t.he_Legxslature_ has
given to the Supreme Court jurisdiction to enquire into the vn'hdlt‘)‘
of a marriage quite apart from the question o_f Divorce. If 'thls
were not so it would mean for example that an incestuous marriage
could not be dealt with, as the Divorce Act 1927 contains no pro-
visions with regard to nullity, except sub-section (v) of Section
2 which deals with incapacity.
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Whether the Court has jurisdiction in this particular case
depends upon Article V. of the Treaty of Friendship, which vests
in the British Crown jurisdiction in “all claims of a civil nature
against British Subjects or foreigners”. 1 doubt whether the pre-
sent action is a claim of a civil nature "against” a British subject
or foreigner, even if by the marriage the Defendant did become a
British subject or foreigner. It is not a claim by the Plaintiff
against the Defendant, but an application by him {or the Court's
declaration as to whether the marriage is or is not valid. Although
Counsel for the Defendant sought to uphold the validity of the
marriage Frank Cowley and Halaevalu "Ahoelelei were not plaintiff
and defendant in the usually accepted sense.

Poustma submitted that by the marriage, the Defendant be-
came a British Subject but this is not so. The British Nationality
Act 1948 provides that from the 1st January, 1949 any woman who
marries a British subject does not (as she did before the Act)
automatically become a British subject, but she is eatitled to become
one on making application and taking the prescribed oath of
allegiance to the British Crown. No such application or oath has
been made by the defendant and therefore she did not become a
Bntfsh subject by her marriage. She may be an “alien” (See
Section 8 of the Naturalisation Act 1915 (Tonga) but an alien by
Tong_an Law. She is a “Statutory™ alien, not a “foreign” alien;
the "I_ongan Act clearly recognises the distinction (See Section 15)
and in my view the defendant is not a “foreigner” within the
meaning of Article V, N

_lt‘the_murriagc ts valid, and 1 have decided that it is, the
Deiena_ant 1s now an “alien” and in the curjous position of having
no'natlox}alxty, unless she adopts British Nationality which she is
quite entitled to do, or applies for readmission to Tongan nation-
ality under Section 15 of the Naturalisztion Act.

comelst \??E’ﬁ'inbihsugges"r_e-c_i that as tf}e Defendant s an "ali'en" she
has no iUrisdic('e Pgo‘“‘OnS ol Article VV and thercfore this Court
s an alien o 1on but as I have alreac'iy pointed out, althou'gh she
Article V Nolsdnolt :}:_fore'g_“ﬁ_‘r coming within the provisions Qf
the meanin ol;' 1‘? t‘tlmk,thls 1s a claim against a foreigner within
Court to dc%ermi r;\c EA\.‘ CMtis an application to the Tongan
in accord ne the validity of a marrniage performed in Tonga

ance with Tongan law and as such this Court has juris-

diction.
1 therefore use . : .
Plaintif refuse to make the declaration asked for by the
I declare the o .
valid. marriage between the plaintiff and defendant



