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but after hearing Counsel for both parties I am satisfied that such
is the Tongan Custom which.I think should be upheld by this
Court unless there is some Statute to the contrary. In the present
case I know of no such Statute. This was also held to be the
custom in two cases decided in 1952 by Mr. Acting Justice Gavin,
to which Tupou referred me.

After careful consideration of the evidence and the addresses
of Tupou and Folau, to whom 1 am indebted for the assistance
they gave the Court, I am satisfied that the house in question was
built as a “family house” and has remained so ever since, and that
Viliami Matangi never owned it.

There is another matter to which I should refer. TFolau, Coun-
sel for the Defendant, submitted that the Plaintiff must fail because
the house has been in the undisputed possession of the defendant
(through her husband) since 1944 and that therefore this case,
which was not started until 1953, is barred by S. 16 of Cap. 4.

I think that this submission must fail for the following rea-
s0ns i—

(1) 1 doubt whether Viliami could be said to have ever been in
possession of the house within the meaning of the section.

The house may have been included in the letters of adminis-
tration of his father's estate, but this was known oaly to
himself and the Registrar of the Court. He never lived in

the house, except as a boy and since then very seldom saw it.

(i) 1 am not satistied that the house in question is the house
referred to in Exhibit D.

(it) In any case I do not think that Section 16 of Cap. 4 applies
to the present case which is an action under Section 6 of

Cap. 7.

I therefore give judgment for the Plaintiff and direct that the
letters of administration of the estate of Viliami Matangi granted
to Seini Matangi on the 15th January, 1953 and being No. 9 of
1953 be altered by deleting therefrom the words and figures “the
Fale Tonga (ofa e 3) ‘ato kapa, holisi papa £150".

I should add that the Defendant through her late husband is
cntitled to her equal share of this house with the other members
of the family.

Tupou does not ask that the Defendant pay the Court fees but
submits that she should pay £5/5- towards lawyer's fees.

I order the Defendant to pay £35/5/- lawyer’s fees. No order
as to Court costs. The £5/5- to be paid on or before 30th Septem-
ber, 1954; I also order that Tupou have authority to withdraw the

amount paid.



