7
A. 'AHOKAVA v. MALUPO.

(Land Court. Richardson J. Ha'apai and Nukuw'alofa, 15th
March, 20th April, 1948).

Constitution 1475 — Tongan Custom — Full blood prefecced to half blood
— Tracing an inheritance — 1875 the stacting point.

This was a claim to the title and Tof'a of Malupo. The Court decid-
ed that the Constitution of 1875 crystallised the . position regarding land
and title matiers and that a start must he made from there. the full blood
being prefcrred to the half blood.

HELD : The defendant was \he rightful holder.  Claim dismissed.
S. Havili appeared for the Plaintiff,
M. Finau and V. Latu appeared for the Defendant.
CAV.

RICHARDSON J.: Plaintiff is claiming from the Defend-
and, the present holder of the title, the title of "Malupo” and all
the lands belonging thereto.  Defendant is the present holder,
duly appointed in 1928, and is defending the case. Special per-
mission of Privy Council has been granted under Scction 10 of
Act No. 19 of 1943 (since repealed) for this action to be brought
out of time.

The first and original Malupo was onc¢ Scfanaja Malupu :
Scfanaia Malupo married twice. By bis fisst wife, Sisifa, he had
two sons Talatasi Saulala and Mavca Pavy - by his second wife,
Mele Lilo, he had several childcen the eldest of whom was one,
a son, KALIOPASI and the youngest another son SIMOTE [ILL-
AKI  On his death Sefanaia was succeeded by his eldest son by
the first wifc, TALATASI SAULALA, who in his turn was suc-
ceeded by his half-brothet KALUIOPASI, his full brothee HAVEA
PAVA having predeceased him. KALIOPASI was the actual
holder of the title at the time of the grant of the Constitution in
1875, and on his death he was succeeded by a son of his younger
brother of the full blood, FOLAUMOELOA.

Defendant is a dicect descendant of FOLAUMOLLOA. Plaintiff
on the other hand is a digect descendant of HAVEA PAVA At
tached hereto is a genealogical tree showing the descent and re.
lationship of the disputing parties.

It has been proved by the Defence beyond doubt that KALIO-
PASI was the holder of the title Malupo at the time of the aranl
of the Constitution in 1875. Of this there is no doubt. Doubts
have been cast vpon the legality of this appotntraent, and it is
argued that the legitimate successor to TALAIASI SAULALA was
not KALIOPAS] but the eldest son of Havea Pava, and that KA.
LIOPASI was an interfoper at this stage. 1 @ind it difficule to
accept the suggestion however that the legality of title of KALIO.
PASI can be queried at this late datc for the following reasons.
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of the evidence that has been placed before me I am satisfied that
the correct and established customn is that described by the Defend-
ant, namely that when 2 man dies leaving no children but a bro-
ther of the full blood and a brother of the half blood, both of
which are referred to in the Tongan language as “Tokoua”, the
brother of the full blood succeeds in preference to the beother of
the half blood and that the fact that the half-brother may be scnior
in age to the full brothcr makes no diffetence.  With this view
both my Assesor at Ha'apai and my Assessor at Nuku'alofa ace in
apreement. 1 therefore accept Defendant's deposition as being
the true and correct interpretation of Tongan custom.

Applying this to the case at issuc therefore I find that on the
death of KALIOPASI the line of Simote Foliaki, his brother of
the full blood, was eatitled to take precedence over the line of
Havea Pava, and that the title correctly passed to FOLAUMOEL-
LOA who inherited through Simote Foliaki, and thence in due
course by direct descent to TAKAPAUTOLO the present Defend-
ant. 1 therefore dismiss the claim of Plaintiff ancrgive judgment
in favour of Defendant, confirming his right to the title of
“"Malupo”, and award costs to Decfendant, (£5).

EDITOR'S NOTE: The Plaintiff appealed to the Privy Council. On
21.6. 48 the Privy Council (Carew C.J.) dismissed the appeat and con-
firmed the decision. (Sce page 130).








