LOPAMI TAUFELULUNAKI v. SIONE PANUVE (repre-

seatative of the Tu'ipelehakc).

(l.and Court.  Richardson J.  Vava'u, 12th March, 1948).

Tax allotment in excess of statutory area — Subdivision of allotments —

Provisions of Land Act must be complied with — Surrender of allotments

— Adultery of female holder — Sceps o be taken — Cap. 27 (1928 Laws)
§5.27, 32, v, 71, 73, 75, Rl — RS, 146,

This was a ¢laim by the plaintiff against the representative of the Tu'i-
pelchake alleging that he bad wrangfully taken part of his allotment back
into the cestate.  The facts are fully set out in the judgment.

HELD : That the defendant had acted coatrary to Lhe law and that the
plainifl was the rightful holder.

Havili appeared for the plaintitl.

Malua appeared f{or the defendant,

RICHARDSON J.: Plaintifl's claim is for the return to him
of part of a very large tax allotment originally known as “"Malu-
hola™ on the Estate of Tu'ipelchake at Ha'atalafale in Vava'u,

“Maluhola™ was originally held many ycars ago by onc ‘Isilcli
Fika. On the death of his father 'Isileli TFika eclected undee Sce-
tion 73 of Cap. 27 to take his father's allotment and “"Maluhola™
passed to “Isileli Fika's eldest son, Kalani, under the provisions of
Section 75 of Cap. 27. Thus far the facts are not disputed,

Kalani died in (918 and as to what exactly happencd to
"Miluhola™ after this Plaintiff and Defendant disagrec.

Plaintiff alleges that on the death of Kalani the whole allot-
inent as it then stood passed to his widow, onc Hifo, under Section
69 of Cap. 27, and cvidence has been given by the widow herself
to this~cflect and the registration of an allotment known as “Malu-
hola™ in the name of the widow in 1919 has been proved.  Shordly
afterwards ‘Hifo re-married leaving two small children — g bay
and a girl named Tiueti and Tapi respectively.  Plaintiff now
alleges that in accordance with Scction 71 (i) of Cap. 27 Tiucti
inherited the whole allotment but as he was then still a minaor
Plaintiff himsclf was appointed Trustce. Tiucti then died before
reaching majority and Plaintiff alleges that he himself was Lhen
granted in his own right the whole of this allotment, there being
no further heir entitled under Section 71 of, Cap. 27. Somc con-
fusion then arose as when Plaintiff came:to register this allotment
in his own name in 1923 he registered not just “"Malulola” as
before but “Maluhola 'Uta". The reason he gives for this is (hat
his father who was still alive at that time alrcady had a town
allotment known as "Maluhola” and that he added to his the
naine " 'Uta” in order to distinguish the two names. A little
later, having secured for himself this allotment he says that he set
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Scetion 71 (iii) and although he was only 2 minor and a
trustee had to be appointed, nevertheless he became the
rightful holder, Oun his death he left no heirs bcqausc
he was too oung to do so and thece s no provision
under any ol)/lhc subscctions of Section 74 of Cap. 27
whereby his siscer, Tapi, could possibly have inherited the
land,

(it1). Lven had it been possible (or Tapi to inlicrit his tand
as her own tax allotment, Defendant s showing a com-
plete discegard of the law in attempting to disposses lee
without relerence cither to the Court or the Cabinet, 1f
the facts as alleged by him were teue he should have
brought action for ejectment under Section 7t (iv) 1o
prove the adullcr)c or if she wished, as e alleges, ta sur-
reader the fand voluntarily there yre provisians in the
law whereby such surrender can be legally affected.  1In

[ do however Accept the stocy of Plaintiff as being a substan-
trally true account of what peobably happened (o the fand.  Quite
clearly, on the death of the young stn Tiucli, there was clearly o
further heir and ynder Section 71 (vit) of Cap. 27 the allotment
reverted to the Estate, | futther believe thar a re-grant was made
to Plaintiff at this junctuce : the only paint in issue is the precise
extent of the new grant to Plaiatifl, and in the absence of direct
evidence to the cantrary [ accepted the submission that the pran
fo Plaintiff was of the same area of land as that previously held
by Tiueti before his death and 1 accept Plaintif's explanation of
the change in name of the area when lie registered it in 1923 ag
being a reasonable one.

I find therefore thar the area legalty tegistered by Plainyif
0 1923 was the same as that sreviously held by 'Isileli Fika and
included both the areas rcfcrrec( to as “"Maluhola 'Uta" and “Maly.
hola Lala™, and that consequently Plantiff secyred in 1923 a legal
title ta the whole of this area. " Furthermore he has been undis-
turbed in possession of this acca, on which he has peemitied Tapi
to live, since 1923 and Defendant ts debarred from dijs uting that
posscssion by Section 145 of Cap. 27 Plainnf i thcrclPDrc tegalle

attempting to take jt away and return it to the estate Deflendant

s part of his legatly registeeed tax allotment, | do not impose
any finc as provided for by Section 32 of Cap. 27 but Plaintiff s
at liberty to institute a civil suit against Defendant to recover anv
damages that he may have sufiered through Defendant's unlawfyl
action.  Defendant must P3y £3 costs to Plaintif in this case.








