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(1) 'A Declaration that their right to enforce their-judgments is
not barred by the fact that in any ore case more than five
years have elapsed since the date of the judgment without any
steps being taken; and :

{2) Damages for the loss they allege they have sustained by reason
of their being unable to enforce their judgments since 1942

As regards the first barrel of their claim the question turns
on the interpretation which should be put upon Section 16 of the
Supreme Court Act, the material portion of which reads as follows:

"16 (1) It shall not be lawful to sue any person for debt or
damages after the expiration of five years from the date on
which such liability was incurred ...l .

There is in the section no reference in terms to proceedings by
way of execution and what I have to deade 1s whether or not such
proceedings are included in the word “sue”.

To my mind little or no assistance is to be obtained from
outside the wording of the section itself. Prior to 1942 it was
apparently the practice of the Tongan Courts to act on the basis
that the period of limitarion did not appl) to execution proceedings
but I can find no trace of the practice having previously received
any judicial consideration. Nor is any assistance to be derived
from a consideration of the English law. YWhen a section of a
Tongan statute is in identical terms with a section of an English
statute the Tongan Courts will be extremely reluctant to distegard
the interpretation put upon the English section by the English
Courts. But they will be equally reluctant to read non-existent
words into a Tongan statute simply because such words are to be
found in an English statute dealing with the same subject.

I am not concerned with what I myseli think the Legislative
ought to have done. Nor am I entitled to assume unless such
assumption is clearly justified by the words of the Act itself, that
when the Legislature applied the English principles of limitation
of action in Tonca it intended to appl) it to exactly the same
extent as it applies in England. 1 can only infer the intention of
the Legislature from the words it has used and I am satished that
when 1t used the words “sue ............ for debt or damages™ and
those words only, its intention was that those words should be in-
terpreted in their every duiy sense of commencing a legal action.
I am reinforced in this opinion by a consideration of the Tongan
Language version of the Act where the word used is “faka'ilo”,
for the ordinary usage of the Tongan language “faka'ilo” means to
take legal action in the sense of making a complaint to a Court and
so commencing proceedings to establish 2 right to some remedy
and I am satisfied that had the intention been to include the en-
forcement of the remedy then some such expression as “faka-
malohi’* or "fakatautuki” would have been used in addition to the
expression "'faka’ilo’






