M
P

VILISONI NAMOA v. VAHA'L

(Land Court. Scott ]. "Aheme’c Assessor, Nuku‘alofa, 25th,
20th and 3ist March, 1926).

Tongan matriages before 1875 — Tongan Custom — Legitimacy of children
— King bound by Constitution — Government Gaxettes Seplember, LBBO,
— The Constitotion 1880 Clause t17.

This was a claim by the Plaintiff for the Toli'a and lnheritances ol
Vaha'i.

The facts are sufficiently set forth in the judgmeot. )
HELD : The Plaiatiff is the proper person lo hold the Tofi'u and Title
of Vaha'i.

M. Finau for the Plaintiff.
Tu'ivakano and Siaki Lolohca for the Defendant.

C.AV.

SCOTT J.: The claim was foc the Toh'z and inheritance of
“Vaha'i" namely Fo'ui in Tongatapu and Ta'anca in Vava'u,

Evidence was taken in this Court on the 25th March, 1926 and
the Court was adjourncd until to day (or consideration by the
Court of such evidence and for judgment.

The Plaintiff bases his claim on thc ground that hc is the
proper petson to succeed to the Title and Estates of Vaha'i because
he is the eldest lcgitimate grandson of Siosaia Vaha'i, the Noblc
who held the title and lands at the granting of the Constitulion
and remained in possession until his death sometime in 1900, and
also because the present holder of the title, the Defendant, is a
younger brother of the Plaintifis father, and should not have
received the Title and lands.

The Defendant relies on the fact that he was apI:oinled by
King George Tupou Il and also asserts that the father of the
Plaintiff was not a legitimate son of the said Sosaia Vaha'i.

The case therefore scems to me to rely chiefly on the faq us
to whether the father of the Plaintiffi was legitimate or not.

From the evidence before me it is quite clear that shortly after
the granting of the Constitution and for somc 25 years afterwards
Sosaia Vaha'i was the Noble holding the title of Vaha'i and the
Jands connected with such title. His appointment appears sn the
Gazette of Sceptembce 1, 1840 and the King appointed him a Herc-
ditary Noble of his Majesty's Kingdom in accardance with the
revised Constitution of 31st July, 1880, and in the list of Tofi'as
publishcd in the Gazette of 25th October, 1882 Vava'i was granted
Fo'ui and Ta'anea as his hereditary lands. Sosaia Vaha'i lived
with one Vika Mafile'o and by her he had the following children:

(1) & (2) Twin daughters who died young.
(3) Uilisoni Fatafehi (Male)

(4) Elaisane (Female)

(5) Maava (Malc)






In this case, taking the fathere of the Plaintiff, Fatafchi, to have
macricd young, say at an age from 18 to 24, this would make his
birth somewheee between 1856 or 1850, oc let us say 1853, Now
I have not had in evidence before me any cvidence of any custom
or practice which would make Fatafehi illegitimate or which would
maEc him to be considered illegitimate accarding to the Tongao
Custom or practice of that time, and no cvideace is before the
Court to show that the cohabiting of Sosaia Vaha'i and VYika was
not in accordance with the custom and practices which considered
such cohabjting as a proper matrmage in accocdance with such
practices and customs.  In these days there was no law governing
magciages in force or adopted, but there were customs and prac-
tices of the Country.  The first Jaw dealing with the marciages of
Tongans was passed in 1875 and approved by His Majesty on the
4th November, 1875, DBcfore this the practices and  customs
governed all marciages, and these customs and practices althougl
they may not be in accordance with the Christinn method nust be
considered in refecence to all marriages before 1875 as they
governed the legitimacy or illegitimacy of the offspring in accocd-
ance with the rules and customs then prevailing. Now Vika, so
my Asscssor informs me was a very high Chicf Woman as she was
a direet descendant of the Tu'ikanokupoluy, in {act a granddaughter
of Mumui, and it js most improbable that a woman of this rank
would have lived as man and wife with Vaha'i, a Noble or rather
at that time a High Chief also, if she were nat macried to him in
accordance with the customs and practices of Tanga.  There is
evidence before this Court that the children of this marciage were
always consideced as legitimate and were tecated as such.  Both
Ana Siocli and Manutu'ufanga were first cousins of the children of
Vika, as their cespective fathers Tongataulakepa and Niumeitolu
were brothers of Vika who were all the children of Namoa wlio
was the son of Mumui, and their evidence is to the cfcet that the
children of Vika and Sosaia Vaha'i were always considered and
trcated as legitimate. Then too we have the fact that fve child.
ren were botn to Sosaia Vaha'i and Vika, and it is hardly likely
that this would have happened had he been living in what in thosc
days would be considered as adultery. They muast have been
together as man and wilc for many years, as cven alter he feft
her for a shore while to go and live with another woman, he re-
turned to her and they had another child, and it was not unt)l
after the death of Vika that he marricd again to Mecle the mothec
of Defendant.

From the cvidence before the Court 1 am unable to Gnd that
the statement made by the Defendant is proved. On the contrary
I am convinced that Sosaia Vaha'i and Vika were in accordance
with the customs and practices then prevailling in Tonga con-
sidcred as man and wife and that their children were legitimate,
In this also the Assessor agrees with me.

This. being the case, it appears to me then that when Sosaia
Vaha'i died, the proper person to succeed would have been his






