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TUITA v. MINISTER OF LANDS.

(Land Court : Scott J. 'Ahome'e Assessor. Nuku'alofa, 10th
March, 1924, Ha'apai, 22nd Septeraber, 1925, Nuku'alofa, 21st
January, and 4th February, 1926).

Land vested in King does oot mean King personally — Grant of Jand by

the King without approval of Pcivy Council — the Constitution Clauses
109, 116, 117 and 126 — 1903 Laws S. 33 — Tupou Il's agreement of 190S.

This was a2 claim by the Plaintiffl (a noble) for portion of the island
of Lifuka called Hihifo, as being part of his Tofia. He based bis claim
on a grant signed by King Tupou 1] on 20th October, 1907.

The facts sufficiently appear in the judgment.

HELD: The King has no personsl power to make a grant of land; it
must be done by the King in Council and that the grant by Tupou H was
invalid.

Verdict (or the Defendant.

M. Finau for the Plaintiff.

Minister of Lands (Tupouto’a) in person.

CAV.

SCOTT J.: This action is a claim by Tuita the Noble of
‘Utungake, Ha'afakahenga and Futn, who cesides in Ha'apai
against the Mintster of Lands for the district of portion of the
island of Lifuka in Ha'apai called Tongoleleka or Hihifo as being.

art of his Toh'a. The action first came before the Court at
Rluku‘alofa on the 10th day of Macrch, 1924 when the cvidence of
Sione Tongilava was taken befoce the Coutt, and the next bearing
was at Ha'apai on the 22nd day of Scptember, 1925, and it was
by consent of the parties then adjourned to Nuku'alofa for com-
pletion, and on the 2(st day of January, 1926 and the 4th day of
February, 1926 the hearing was completed, and the Court ad-
journed until to day for the decision of the Court to be given.

The Plaiatiff claims the Jand from the Government who are
in possession, on a Jetter of grant signed by King George Tupou
It on the 20th day of October, 1907, claiming that such grant was
made under powers conferred upon and possessed by the Monarch
under Scction 109 of the Constitution of Tonga and under Section
555 of the law of Tonga 1903, and that this Court should give
effect to a grant of this nature.

The Minister of Lands has asked the Court to state that the
grant of the 20th October, 1907 is not a proper legal grant
because 1t has not been gazetted and because the ordinary formal-
ities of a grant of this nature have not been obscrved and he also
urged the Court to consider Acticle 12 of the Supplementary
Agreement made by His Majesty King George Tupou I (the
grantec in this case) and the British Government which he claims
prevents the King from exercising such rights as were conferred
upon him by the Constitution and laws of Tonga and also because
the cvidence of Sione Tongilava, the Secrctary to the King, at the
time of the grant statcd that owing to ccetain corcespondence be-






return to ‘the person ot -body in whom it is vested. In English
law, where the idea originated, all the land is vested in the Crovfn,
as in the Tonga Constitution, and 21l any one caa hold s an n-
terest in the [and, such interest being of vatious values, but on
failure of heirs to maintain that pacticulat interest the land again
reverts to the Crown or Government. The Government of Tonga
is a Constitutional Government and is in accordance with para-
graph 1 of the laws of Tonga 1903 and Scction 33 of the Coanstitu-
tion divided into threc secctions, viz.

1. The King the Privy Councl and the Cabinct.
2. The Legislative Assembly.
3. The Judiciary.

These Sections should be considercd wherever any power is con-
ferced upon the Monarch cither by the Law or the Constitution.
In my opinion this means that wherever the word Kiag ot Quceen
appears in the laws or Constitution it means not the King or
Qucen personally but the King oc Queca with the Privy Couocil
or the Cabinet. Another matter that must be taken into account
is the Conventions, that is the accepted method or usage of the
practices in force and whicly bas become the custom of the Coun-
try. So (ar as [ am aware it is wheeever the word Kiag has been
used in the Law or Constitution the same has been interpreted
to mean the King in Council, and not the King personally or alonc.
Sir Everacd im Thurn, in his address to the late King George
Tupou II in 1905 uses these words which were published by the
Government “Pea ‘oku ha matl ‘i ho'o Konisitutone ko ¢ Tu't mo ¢
Fakataha Tokoni ka ‘oku 'ikat ko e Tu'i tokotzha pé "oku 't ai 'a ¢
mafai lahi". Thdt is the King personatly has no powers, but the
King and the Privy Council, or the Cabinet have,

There is also no cvidence that Sizaost Tuita oc any Teita cver
owned the Jand now claimed. On the contrary there §s evidence
that from as far back as the witnesses could remember they (the
lands) paid rent to the Government, and ace doing so until this
day. The Government reccived its Jands in the old days from
the King himself, and also under the Constitotion which I have
already quoted. It is quite plain to the Court that the land now
claimed was Govcerament Jand, the rent of which went to the
Government. Now has the King any cight or power under thc
Constitution or Laws to make a grant aof land which was alceady
in possession of the Government ? | consider far the rcasons
above stated that His Majesty could not graant any such land, un-
less the Privy Council also agreed to the same being dane.  After
this grant was issued nothing was done under it, The Ministcr
of Lands was never notified. The Graat was not published in the
Gazette as it should have been in accordance with Section 116 of
the Constitution which declares that cstates are to be published.
It was shown to this Court that every grant made by King George
Tupou 1] and also the 1st, had been published in the Gazctte and
from a glance at these Gazettes U find that in the Gazette of the






