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Claimant 

Defendant 

Third Party 

EXTEMPORE DECISION DECLINING TO ENTER SUMMARY 

JUuGMENT FOR POSSESSION OF LAND 

Cameron PJ 

1. This is an application for an Order for vacant possession of a property occupied· 

by the defendant at Naha 1, East Honiara. It is a residential property. That order 

is sought by way of summary judgment. 

2. The order is sought by the claimant as the registered lessee of the property. He 

is an ANZ Bank OffL;er who agreed to buy the lease from the previous lessee, the 

third party, in December 2007. The claimant, following purchase, wrote to the 

defendant, who was in occupation of the property, and required him to vacate it. 

He refused to do sc. The basis of his refusal was that on 14 February 2002 he 

had entered into a ,,ritten agreement with the lessee, the thir<;I party, .to buy the 

lease from her over a period of five years from 14 February 2002. 

3. It was submitted th2t this written agreement was solely an agreement to lease,' 

but on its face it is quite clear that once the full consideration was paid "then 
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Titles be totally surrendered". In my view, on its face at least, it is an agreement 

to purchase the property. The purchase price was stated to be $75,ooo:oo, 

$50,000.00 of which was payable immediately. It is accepted that such amount 

was paid, and the balance of $20,000.00 was to be payable by instalments over a 

period commencint; January 2003. The defendant then occupied the property 

and he says he made renovations to it. There is a dispute as to how much if. · 

anything the deferdant paid to the third party over the ensuing years. The 

defendant says he has paid the full amount of $20,000.00 but the third party 

claims he only paid $3,470.20, and that by way of a payment of the third party's 

daughter return air t:cket from Solomon Islands to and from Fiji. 

4. Then by written agr"ement dated 26 June 2006, the third party and the defendant 

agreed that the full purchase price had been paid, that the property be transferred 

by the third party to the defendant on the condition that the consent of the . 

Solomon Islands Home Finance Limited as mortgagee been given. It was a term 

of the arrangement that the defendant would take over responsibility for 

repayment of the m•>rtgage. The third party now says that she did not even read 

this agreement before signing it, that she did not receive any independent advice, 

and that there was an imb11lance of bargaining positions such that it would _be 

unfair to hold her to he agreement. 

5. Clearly that questio,1 cannot be determined by the Court simply on the sworn 

statements it has before it in relation to the summary judgment application. That 

position was proper 'I conceded by the third party's counsel, Mr Kesaka. In any 

event the defendant says that he then paid Solomon Islands Home Finance 

Limited $26,000.00, being a portion of the arrears. He continued in occupation of 

the property but was then told to stop any further payments to the finance 

company without anv reason being provided. It appears that within a few days of 

this, this being in lat.J 2007, he was then advised by that same employee that the 

third party was selling the property to the claimant for $100,000.00, that he would 

receive $50,000.00 •ram those proceeds of sale by way of a refund of his original 

instalment of $50,0f\O.OO paid in 2002, that the finance company would receive 

the balance of arrears in the further sum of $26,000.00, and that the balance 0f 

$24,000.00 would go to the third party. The sale to the claimant then proceeded 

for $100,000.00, and the defendant received a cheque for $50,000.00 as earlier 

identified. With this :1e said he opened a term deposit account with the ANZ, of 
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which the claiman' is an employee, and put the money in there and that it . 

remains untouched 3Waiting the outcome of this case. 

6. The claimant's solicitor invited me to conclude that inevitably the receipt of the 

money by the de endant amounted to a discharge in law preventing the 

defendant from cor1,.ending that the earlier agreements are still on foot. I cles1rly 

cannot do that on tt.e papers. All the circumstance need to be looked at, but I will .. · 

say that on the face of it there appears to be no acceptance of the $50,000.00 in 

the sense that the defendant was agreeing that that was in full and final . 

settlement of his rights under those earlier agreements. That will need to be a 

matter which if it iE pursued by the claimant, and I suggest that there are very 

weak grounds for sc, doing, it will be at a full trial. 

7. The claimant was reg- ,tered on the Estate Register as the new lessee on 4 January 

2008, and issued proceedings against the defendant for possession on 29 May 

2008. Not until 17th M,~rch 201 O did he bring an application for summary judgment. 

One of the critical iss 1es in this case is the legal effect of the arrangements made . 

between the third po ty and the defendant, first on 14 February 2002 and then 

subsequently on 26 ,·une 2006. As part of that consideration, it is noted that the 

third party claims to have terminated the 14 February 2002 agreement with thia 

defendant for non-p.;,yment of the purchase price (paragraph 22 of her sworn 

statement 24 September 2010). 

8. This termination was tfien referred to in her solicitor's letter of 10 December 2007 to 

the Solomon Islands Home Finance Cooperation Limited. The third party did not, 

however, give evidence of the method by which she said she terminated the 

arrangement. 

9. A real issue is whether or not any purported termination was effective in law, an 

issue which cannot b•:i determined solely on the evidence before the Court. The 

legal effect of the subsequent agreement of 26 June 2006 would also need to be 

considered when looking at whether she had a right to terminate the original 

agreement in the firs\ place, and even if she did, whether that was lawfully and 

effectively carried out in terms of notice and the like. 

10. Another central issue will be the extent of the claimant's knowledge, if any, as to 

the status of the defendant and the rights which he asserted as at the time the 
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claimant agreed to buy the property. The defendant was still in occupation of the 

prop~rty at that time, and to the knowledge of the claimant. 

11. It :,Viii be necessary for the claimant to show that he was a bona fide purchaser for 

value of the properi; without notice of the defendant's interest (section 229, of the 

Land and Titles Aci), should it be found that the defendant's arrangements with 

the third party were ,till on foot at the time of purchase. 

12. In this respect, he 1 nay face some hurdles. I refer for example, to the letter from 

the third party to him dated 26 November 2007(DN 8 of the claimant's sworn 

statement of 17 rv,arch, 201 O),which letter was prior to an agreement being 

reached with him ar d in which he was put on notice that the defendant had been 

in occupation of the property since 2002 but that "since then nothing much has_ 

' been done." 

' 

13. It is also clear fron, the claimant's letter to the defendant dated 7 of February 

2008 (DN 9 of th0 claimant's sworn statement of 17 March 2010) that the 

cl~imant knew that '.nere was an ongoing dispute between the defendant and the 

third party. He saiP in that letter, which was a notice to the defendant to vacate 

the premises, "You may want to say whatever you like about Mrs Caroline T 

Mariu, but at the bottom line that is your problem with the said person and I have · · 

no part of that problem." 

14. Clearly, the extent ,)f his knowledge as to the dealings between the defendant 

and the third party at the time he purchased the property will need to be a matte, 

that is explored in evidence given at trial and I cannot possibly draw binding 

conclusions as to \h's on the papers alone. 

15. For the reasons given, I am satisfied that the defendant has an arguable defence 

to the claim, and that the matter will need to go to trial so that the many issues in 

what I agree is quit£ a complex case will have to be determined. 

16. I give one further example as to the potential complexity. Mr Marahare for the 

claimant submitted that the supplementary agreement of 26 June 2006 could not 

be binding and effective because it was conditional on the consent of Solomon 

Islands Home Finance Limited, which consent he invited me to infer was never · 
' ' 

given. It is to _be recalled that this is an agreement in respect of which the ·third 
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party asserts that she never even read. Of course, implied with any such 

condition· would be an obligation on the part of the third party as seller to take 

reasonable steps to obtain such consent. There is absolutely no evidence of her 

even drawing that agreement to the bank's attention, and indeed why would she 

have when she asss-irts that she never even read the agreement in the first place? 

TJ;us, on the face cf it there is every reason to suspect that that agreement has 

been breached by !ier and she cannot rely on her breach to now try to distance 

herself from the agreement. Indeed reading her sworn statement, it does appear 

on the face of it th,,t at a certain point she simply made a peremptory decision 

that she no longer ·••ish to deal with the defendant and that she was going to sell 

this property to the claimant albeit at a price well under the valuation of $150,000 

she obtained in respect of the property. 

17. I mention this in so1ne detail to illustrate to the claimant that matters such as the 

continued validity ,:,f the agreement cannot be determined based. on a few 

paragraphs in sworn statements by the various parties. It needs to be the subject 

of a full trial. For re'.lsons given, I decline the application for summary judgment 

and all other orderc sought in that application. Because of the late filing of the 

third party's sworn ,;tatement and because neither of the main protagonists have 

adopted completely unreasonable positions, I direct that each party is to bear its 

own costs in relatio, to the summary judgment application. 

18. I also now grant leave to the defendant to file an amended statement of defence 

and direct that any such amended defence be filed and served by .29'October 

2010. 

19. I also order that the 11atter be listed for mention at 9.30am on 4 November 2010. · 

BY THE COURT 

Justice IDR Cameron 
Puisne Judge 


